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(A) Purpose of this memorandum

The law firms, of which the undersigned are members, are part of a network of leading

independent firms, each a market leader in its home jurisdiction, enjoying an unparalleled 

reputation for legal excellence and services to clients. We operate through strong, non-exclusive 

working relationships enabling us to operate as any global firm, with offices in our jurisdictions. 

We are well known and highly respected by business, financial, regulatory and judicial 

communities. Our philosophy places quality of advice and a long standing, in-depth knowledge 

of our relevant jurisdiction at the heart of our approach. Our relationship is the result of working 

together closely, joint training programmes, cross secondments between the firms and continual 

sharing and development of know-how and expertise such as that shared between different 

offices of a global firm.

In view of the current discussion on the Russian civil law reform Act, we have been asked by 

Non-Profit Organisation for Advancement of Corporate Law, with participation of law firm 

Egorov Puginsky Afanasiev & Partners during initial discussions and interactions, to answer 

eight specific questions, and explain certain features of civil and corporate law in our respective 

jurisdictions. This Memorandum is prepared for the purpose of its presentation to the Ministry of 

Economic Development with the subsequent presentation to the Russian Government and the 

Presidential Executive Office. Agreement on the most of the issues has already been reached 

between the Codification Council and the Russian Governmental bodies, as well as the other 

Codification Council’s opponents, in the course of negotiations in the Russian Ministry of 

Justice. 

The features and institutions of our respective civil and corporate laws outlined in our answers 

below are part of the civil justice systems that embody our respective jurisdictions. This means 

that our respective States are committed to the principle that relationships among their citizens 

and between their citizens and their government are governed by a system of public and private 

law, fairly applied and evenly enforced
1
. All comments in this memorandum have to be read and 

understood within this context. The purpose of this memorandum is by no means to advocate the 

rules of our respective civil and corporate jurisdictions as a solution for the discussion between 

the Codification Council, Russian Governmental bodies and other participants of the discussion, 

and, consequently, for its adoption in the amended Russian civil law. With the answers to the 

following questions we would instead like to contribute some further elements to the on-going 

discussion between the two sides with a view to assisting them find a final solution.
2

1
Murray/Stürner, German Civil Justice, Carolina Academic Press, Durham, North Carolina 2004, page 3.

2
Each of the undersigned is solely responsible for each of the parts relating to his jurisdiction and, therefore, 

signs the Memorandum in this respect limited to the parts relating to his jurisdiction.
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(B) Abbreviations used

ANBI (Dutch) Charitable organisation which serves general public 

interests

BGH (German) Federal Court of Justice

B.V. (Dutch) Private company with limited liability

Consob (Italian) Societa e la Borsa

DCC (Dutch) Civil Code

DCITA (Dutch) Corporation Income Tax Act

DTR (Dutch) Trade Register

FCC (French) Civil Code

FCommC (French) Commercial Code

GC (German) Constitution 

GCC (German) Civil Code

GCRA (German) Cost Regulation Act 

GFNA (German) Federal Notary Act 

GLLLC (German) Law on Limited Liability Companies

GSATA (German) Securities Acquisition and Takeover Act

GSCA (German) Stock Corporation Act 

GSTA (German) Securities Trading Act

GTA (German) Transformation Act

GTC (German) Tax Code 

ICC (Italian) Civil Code

ICommC (Italian) Commercial Code

Italian Consumer Code (Italian) Legislative Decree No. 206/2005

Italian Financial Act (Italian) Legislative Decree No. 58/1998

IITA (Italian) Income Tax Act

NNE (Italian) Notary National Examination

N.V. (Dutch) Limited liability company also serving for public companies

OLG (German) Oberlandesgericht

ONLUS (Italian) Organizzazione non lucrative di utilità sociale

SBBI (Dutch) Organisation representing social interests

S.p.A. (Italian) Joint stock company

S.r.l. (Italian) Limited liability company
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(C) Questions

(I) Freedom of contract

How does the doctrine of "freedom of contract" manifest itself within the law and which 

are the limitations and/or restrictions to this doctrine?

(a) Dutch law

1. Freedom of contract in general

Dutch contact law is dominated by three strongly related core principles: freedom of contract 

(contractvrijheid), pacta sunt servanda
3

and the freedom of form (vormvrijheid). Together these 

principles lead to the fundamental idea that every contract, regardless the way the contract was 

concluded, is legally binding on the parties concerned. The principle of freedom of contract 

therefore fulfils an important role within Dutch contract law.

The Dutch Civil Code (Burgerlijk Wetboek) ("DCC") does not contain an explicit provision 

dealing with freedom of contract, despite the general acceptance that the Dutch legal system in 

general is soundly based upon this principle.
4

Some authors even argue that the freedom of 

contract should be considered as a(n) (unwritten) fundamental right. 

A broad distinction can be made between three aspects of the freedom of contract:

(i) a party is free to choose to enter into a contract;

(ii) a party is free to choose its contractual partner; and

(iii) parties are free to determine the content of the contract.

The freedom of contract includes the freedom to choose the contract type regardless of the type 

prescribed by law, including mixed contracts, or a contract sui generis. The Supreme Court 

(Hoge Raad) stated in a landmark decision that in interpreting terms of a contract, the literal 

sense of the term is not decisive, but ‘the sense the contracting parties could mutually reasonably

attach to the stipulations in the present circumstances and that which they could reasonably 

expect from each other in this regard’.
5

If the interpretation is carried out along the lines of this 

decision, the outcome of the interpretation is in procedural terms a matter of ‘fact’ (as opposed to 

‘law’). If the outcome of the interpretation leads to the contract being sui generis, courts will 

3
This means that agreements and promises must be kept.

4 A reference can be made to Articles 1:121, 3:40 and 6:248 DCC.

5
HR 13 march 1981, NJ 1981, 635.
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apply the general legal rules of Book 6 DCC which addresses the general part of the law of 

obligations. Article 6:215 DCC stipulates that when an agreement has the characteristics of two 

or more specific types of agreements, i.e. a mixed contract regulated by statute, then the specific 

statutory provisions for each of these types shall apply simultaneously to the agreement, except 

as far as these provisions are not easily compatible or their necessary implications, in connection 

with the nature of the agreement, oppose against a simultaneous application.

The law may provide that certain contracts must be in a certain format (e.g., sale and purchase 

agreements that must be notarized). Article 3:39 DCC states that, save as otherwise provided by 

the law, legal acts which have not been performed in the prescribed form are null and void. The 

exception may apply, for example when the requirement exclusively intends to protect the 

interest of one party to a contract, in which case violation results in the legal act being 

annullable.

2. Limitations/ restrictions to the freedom of contract

The freedom of contract is neither unconditional nor unrestricted. To an increasing extent, the 

freedom of contract becomes subject to limitations and restrictions. This in itself is not 

considered a problem as those restrictions and limitations are considered justified by their 

necessity. However, freedom of contract remains the starting point in discussions of restrictions 

and limitations thereupon. 

Freedom of contract suggests a certain balance between the different positions of the parties 

concerned. The absence of this balance in certain cases may justify limitations and restrictions to 

the freedom of contract
6
. Restoring this balance can be achieved on the one hand through 

mandatory regulations
7

or on the other hand through a general provision. A rule of law is 

mandatory when the statute so provides. In case the wording of the statutory provision is 

ambiguous, the court will interpret this and this may lead to jurisprudence. An important 

example of such a general provision, which is without exception always mentioned when 

limitations and restrictions to the freedom of contract are under discussion, is Article 3:40 DCC. 

Article 3:40 DCC provides that a legal act is null and void if it is in breach of the bona mores or 

the public order. The article also provides that violations of a mandatory rule of law result in the 

legal act being null and void. However, if the relevant mandatory rule of law serves to protect the 

6
The different position of the parties concerned can also be linked to the General Act on Equal Treatment 

(Algemene wet gelijke behandeling). This act prohibits unequal treatment on all aspects of behaviour on the 

labour market, offering goods and services and entering into, executing and ending a contract relating to this. 

The General Act on Equal Treatment is therefore potentially a very important limitation to the freedom of 

contract. 

7
E.g., consumer protection rights (consumentenbescherming) and labour law (arbeidsrecht). These mandatory 

provisions serve a specific purpose which justifies restricting the freedom of contract.
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interest of one party only, then the violation results in the legal act being annullable. This means 

that the party in whose interest the mandatory rule of law was, may institute a claim that the 

court declares the legal act null and void (i.e., it is not null and void ab initio). Furthermore 

Dutch law provides for regulations for certain types of contracts in the form of statutory 

provisions according to which the parties can conclude these contracts (e.g., purchase 

agreements, financial security contracts, and lease agreements)
8
. However, few of these 

provisions are mandatory.

The statutory or other legal duty to enter into a contract (contractdwang) constitutes the most far-

reaching limitation to the freedom of contract. This duty or obligation limits the freedom to 

decide to enter into an agreement. Moreover, this duty can restrict the choice of contractual 

partner. This occurs mainly in cases where the obligation to enter into a contract is imposed on 

the basis of the principle of equality and the prohibition of discrimination. Finally, the statutory 

or other legal duty to enter into a contract goes often hand in hand with a restriction to determine 

the content of the contract.

Statutory provisions solely dealing with the content of the contract do not fall under the 

definition of contractdwang, despite the fact that contractdwang often limits the choice of the 

content of the agreement. Contractdwang rather focuses on the necessity of entering into an 

agreement. Examples of contractdwang can be found in the Dutch energy, telecommunications, 

public transportation and insurance sectors, and in the postal service.

Furthermore the freedom of contract is strongly restricted by means of European law. An 

example can be found in European competition law and, more specifically, in the subject matter 

of refusal to supply, which can qualify as an "abuse of a dominant position"
9
. Contractdwang

may result from the qualification of an "abuse of a dominant position" by the undertaking 

concerned if it refused to supply certain services or goods.

There are no mandatory clauses to be included in a contract. There are, however, provisions that 

would need to be included in order for the contract to reflect what the parties intended (i.e., a 

sale, or a rental agreement). But if the contract is silent the courts will examine the intentions of 

the parties and interpret the contract accordingly. In some cases, e.g., an agency contract, 

mandatory rules of law (such as the right to receive a payment upon termination) must be 

included. But if they are not, the courts will automatically apply them.

To the extent the law is optional and hence not mandatory, i.e., the parties may deviate from the 

8
See book 7 DCC on specific contracts. 

9 Article 102 Treaty on the Functioning of the European Union. 
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law. The provisions deviating from the law will become part of the contract.

(b) French law

1. Principle of freedom of contract

The principle of free will (also called the "theory of autonomy of the will") has been a 

fundamental principle of French contract law since the 18th century. The theory led to the 

proclamation of the principle of freedom of contract. The protection of this freedom implies that 

contracts are not only construed in accordance with the principle, but also by taking into account 

the various restrictions imposed by the law and judges.

Freedom of contract is not explicitly defined under the French Civil Code ("FCC"). However, 

the principle was clearly stated by French case law and is constantly reaffirmed. Indeed, 

although freedom of contract is not a constitutional principle under French law
10,

the legislator 

may not alter the essence of an agreement in such a way would obviously infringe the principle 

of liberty defined by Article 4 of the French Declaration of Human Rights
11

.

First, freedom of contract is the liberty to enter into a specific agreement. The principle also 

refers to the freedom to negotiate and agree on the content of the contract, i.e., on the contractual 

obligations undertaken by the parties. On the other hand, freedom of contract is also the freedom 

not to contract and to end the negotiations, as long as it is not done in an excessive way. This is 

why a party is free to conduct parallel negotiations with a third party
12

. However, freedom of 

contract regarding the free will of the contracting party may be discussed since more and more 

imposed contractual relationships appear. In some cases, a person may be forced to enter into a 

specific contract
13

and the contractual party may be imposed by the law or an administrative 

authority (specifically in property law).

Freedom of contract includes freedom to choose the contract type among the types prescribed 

and regulated by law
14.

Furthermore, the recognition of innominate contracts (sui generis

contracts) emphasises the importance of the principle of freedom of contract under French 

10
Constitutional Council, 20 March 1997, Official Journal of 26 March 1997. 

11
Constitutional Council, 10 June 1998, Official Journal of 14 June 1998; Revue Trimestrielle de Droit civil 

1998. 796, note by N. Molfessis. Constitutional Council, 13 January 2003; Dalloz 2003, page 638, note by B. 

Mathieu.

12
Court of Appeal of Versailles, 5 March 1992, Bulletin July 1992. 636, note by J. Schmidt. Cour de Cassation, 

Commercial division, 15 December 1992, Revue Trimestrielle de Droit civil 1993. 577, note by J. Mestre.

13
E.g., mandatory insurance contracts.

14
E.g., under the FCC, a contract may be either bilateral (synallagmatic) or unilateral, either gratuitous or for 

pecuniary interest, either named or unnamed, etc.
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contractual law. Sui generis contracts are valid although they do not correspond to the definition 

of any type of contract
15

. They are specifically tailored by the parties according to their will to 

address their particular needs. Parties are also free to enter into a mixed contract. For example, a 

contract between a private individual and a professional is a mixed contract to which rules 

applicable to civil contracts and rules applicable to commercial contracts apply
16

.

2. Restrictions and limitations to the doctrine of freedom of contract

Although freedom of contract is a core principle on which French Civil law is based, the doctrine 

is limited by necessary rules and conditions. The freedom cannot be absolute and unlimited since 

the general interest and certain "weak" parties need to be protected. The purpose of provisions 

restricting or limiting freedom of contract is therefore to protect public order, public interests and 

morals. This is why contracts must meet several essential requirements in order to be legally 

valid
17

. Contracts which do not comply with prescribed restrictions and limitations are void, in 

whole or in part. Indeed, certain contractual terms are deemed as unwritten (i.e., void) when they 

are contrary to public order
18

.

Legal provisions restricting or limiting the freedom of contract generally state that they are 

mandatory and what are the legal consequences for non-compliance. It must be noted that, under 

French law, a provision is said to be "mandatory" (impérative) when it expressly states that it is a 

matter of public order. Therefore, the parties cannot ignore the mandatory provision by agreeing 

on a term that would violate the law. For example, Article L. 132-1 of the French Consumer 

Code provides that unfair terms (or "abusive clauses") in consumer contracts are deemed as 

unwritten (i.e., voidable) and that the provision is mandatory as being a matter of public order
19.

When the provision restricting or limiting freedom of contract does not explicitly state whether it 

is mandatory, French courts determine the nature of the provision. Courts may decide whether a 

provision may be set aside by agreement or whether it is of public order by analysing the purpose 

of the rule and the protection it is aiming to provide
20

.

The main limit imposed on the freedom of contract regards validity of contract. Validity is 

subject to the existence of a lawful subject-matter and a lawful "cause" (i.e., the reason for 

15
F. Terré, P. Simler, Y. Lequette, Droit civil – Les obligations, Précis Dalloz, No. 61.

16
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No. 23.

17
Article 1108 of the FCC.

18
E.g., unfair terms (i.e., abusive clauses) are deemed as unwritten because they are contrary to public order.

19
Under Article 6 of the FCC, "statutes relating to public order and morals may not be derogated from by 

private agreements."

20
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No. 158.
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entering into the contract) of the contract. Article 1108 of the FCC sets out four essential 

conditions to be met for a contract to be validly formed (i) the consent of the party who binds 

himself; (ii) his capacity to contract; (iii) a definite (or certain) object which forms the subject-

matter of the undertaking; and (iv) a lawful cause in the obligation. This is a first way to check 

that the agreement of the parties complies with the essential social values. As long as parties 

develop their relationship within the boundaries of this "classical public order", they should be 

free to determine the content of their agreement
21

. 

However, it was found that this liberty could not satisfy the demands of justice and social utility 

when parties are in an unequal or unbalanced relationship. Thus the French theory of public 

order was extended to reflect a positive dimension: it does not only prohibit unlawful 

agreements, it also requires specific behaviours and obligations
22.

In order to protect the weakest party, certain contracts are valid only when certain formal 

requirements are met. Therefore, French law requires certain contracts to include mandatory 

clauses (mentions obligatoires). For example, consumer contracts must include a clause stating 

the statutes under which consumers have rights; consumer contracts must also state that 

consumers have a right of withdrawal
23

; contracts between individuals and real estate agents 

must contain certain specific clauses; and sales contracts of businesses must contain the results 

for the last three years
24

. When such mandatory clauses are missing, the courts generally hold 

that the contract is void. However, the courts may adapt the sanction to the circumstances using 

subsidiary rules
25

or presumptions
26.

Furthermore, when the mandatory clause is provided for by a mandatory legal provision creating 

a right for the benefit of a contractual party, this party can always invoke the right even though 

the required clause was not included in the contract. Thus, the right that the clause is meant to 

protect is automatically included into the contractual obligations. For example, regarding the 

consumers’ mandatory right of withdrawal, the right exists even if the clause stating the right is 

missing. However, courts cannot alter the contractual terms; a missing mandatory clause can 

only be virtually included, by operation of law, when the right protected by the clause is 

mandatory. 

21
F. Terré, P. Simler, Y. Lequette, Droit Civil – Les Obligations, Dalloz, 10th edition (2009).

22
J. Ghestin, La formation du contrat, LGDJ, 3rd Edition, No. 104.

23
Cour de cassation, 1st civil division, 12 July 2007, CCC 2007, No. 284.

24
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No.107.

25
E.g., an unclear interest rate may be replaced by the legal interest.

26
E.g., poor state of premises may be presumed when the state of the premises is not described in a lease 

agreement.
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Sometimes the law sets out subsidiary rules that apply when parties do not agree on specific 

provisions. In these situations, the legislator sets out default legal rules but entitles the parties to 

opt out from such rules. When the parties do not expressly opt out from such rules they are 

automatically applicable to the contract
27

. For example, regarding articles of association, parties 

can opt out from certain provisions in order to design the articles according to their will. The 

reason why parties can opt out from such provisions is that such rules are subsidiary or residual 

(lois supplétives) but not mandatory. The rational is to give freedom to parties so they can choose 

their contractual terms as long as the rules are not mandatory. 

Regarding the content of the agreement laws and regulations set limits to this principle to protect 

certain persons or essential values. Therefore, in many legal areas, contracts are subject to 

various restrictions imposed by the law and, to some extent, additional obligations imposed by 

judges. 

To prevent the stronger party from taking advantage of its dominant position, the French 

legislator regulates the content of contracts entered into by parties in an unequal relationship 

(e.g. employer – employee, lessor – lessee, insurance company – insured party, professional 

seller – consumer)
28

. This is called a "public order protection". For example, when a professional 

enters into a contract with a consumer, he must take into account the rules concerning unfair 

terms (clauses abuses) which limit his freedom of contract
29

. This example illustrates the 

principles of contractual equality or contractual balance under which both parties to the contract 

must be free, informed and must have an equal bargaining power. Therefore, the necessary 

protection of some parties and the search for contractual balance limit the freedom of parties 

entering in certain types of agreements. 

The French theory of public order was extended to reflect a positive dimension: it does not only 

prohibit unlawful agreements but also requires specific behaviours and obligations
30

. Good faith 

is not only required during the performance of the contract, but also during its formation
31

. 

Parties must negotiate in good faith. Thus, although a party is free to end the negotiations, it 

must not do so in bad faith or with malicious intent. The decision not to contract must not be 

excessive or "abusive"
32

. The party wishing to end the negotiations must not act in a way that 

keeps the other party under the belief that an agreement will be reached. If he generates a 

reasonable hope in the other party’s mind, he may be held liable for having caused a loss or 

27
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No. 22.

28
F. Terré, P. Simler, Y. Lequette, Droit Civil – Les Obligations, Dalloz, 10th Edition (2009), page 39.

29
Article L. 132-1 of the French Consumer Code.

30
J. Ghestin, La formation du contrat, LGDJ, 3rd Edition, No. 104.

31
P. Jourdain, La bonne foi dans la formation du contrat, Trav. Ass. H. Capitant 1992, page 121. 

32
F. Terré, P. Simler, Y. Lequette, Droit Civil – Les Obligations, Dalloz, 10th edition (2009), page 190.
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damage to the injured party.

Furthermore, under Article 1135 of the FCC, "agreements are binding not only as to what is 

therein expressed, but also as to all the consequences which equity, usage or statutes give to the 

obligation according to its nature." Public order may thus justify additional contractual 

obligations such as the security requirement in transport contracts, the obligation to inform and 

advise in some service contracts, or the obligation to guarantee in employment contracts.

As said above, French law recognizes the validity of innominate contracts (also called sui 

generis contracts). As long as they meet the four validity requirements listed under Article 1108 

of the FCC (consent, capacity, definite object, and lawful cause), innominate contracts are 

enforceable. Consequently, such contracts are voidable when one of these four elements is 

missing. Rules specifically applicable to specific types of contracts do not apply to innominate 

contracts since they do not correspond to the definition of any of these types. However, French 

courts often use these specific set of rules as examples and apply them to innominate contracts. 

For example, it has been held that rules governing partnership agreements apply to contracts of 

association on a subsidiary basis
33

. 

Furthermore, parties are free to enter into mixed contracts. Such contracts are valid and 

enforceable as long as they meet the requirements enumerated under Article 1108 of the FCC 

(consent, capacity, definite object, and lawful cause). A mixed contract is void when one of these 

requirements is not met. Since a mixed contract is a mix of two different types of contracts, 

several sets of rules apply to it. Therefore, when a contract is entered into by a private individual 

and a professional, two set of rules apply to this mixed contract: rules governing civil contracts 

and those governing commercial contracts.

Certain contracts are subject to formalities prescribed by law in order to be valid. When a form is 

required for the validity of the contract, the agreement is called a "formal contract." This formal 

requirement is justified by the need to protect certain parties’ consent. However, the principle is 

that mere exchange of consent is sufficient to form a valid contract. Therefore, the requirement 

to have a "written" contract is an exception which needs to be expressly and clearly prescribed 

by law
34

. Most of the time, when the presence of a writing is a condition of validity, non-

compliance with the requirement voids the contract. However, French courts may adapt the 

sanction in order to protect the weakest party. For example, when the employment contract or 

lease agreement was not written while it was required, a court may order to produce such a 

33
Cour de cassation, 1st civil division, 3 May 2006, Bulletin civil I, No. 206.

34
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No. 105.
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writing
35

. Moreover, an employment contract which was not written is deemed to be a permanent 

contract (contrat à durée indéterminée).

Sometimes the formal requirement is not a condition of validity but is required as a means of 

proof. When performance of a contract is sought in court, the existence and content of the 

agreement must be proved. The principle is that a writing is required to prove the existence and 

terms of a contract with a value greater than 1,500 euros
36.

Consequently, testimonies cannot 

replace a missing writing or complete an incomplete writing. Nevertheless, judicial admission 

and oath
37

can be used as evidence
38

. Furthermore, an agreement may be proved when there is a 

"commencement of proof in writing." A commencement of proof is a writing, by the person 

owing the contractual obligation, which evidences the existence of a contract although the 

writing does not meet the conditions to be a proof in itself (for example, an incomplete writing, a 

letter referring to a contract, a check, a receipt, photocopies, etc). Thus, the commencement of 

proof allows the introduction of other means of proof such as admissions or testimonies which 

complete the writing and may prove the existence and content of the contract. 

(c) German law

1. Freedom of contract in general

Basis for the doctrine of freedom of contract

The principle of private autonomy (Privatautonomie) is one of the fundamental principles
39

of 

the German legal and economic system
40

. The doctrine of freedom of contract is a core element 

of private autonomy and guaranteed by the German constitution, cf. Article 2 Paragraph 1 

German Constitution (Grundgesetz) ("GC"). It is one of the basic principles on which the system 

of German civil law is based. Courts have to consider this principle when they interpret the 

applicability of legal regulations.

There is no provision under German law that defines in general the doctrine of freedom of 

contract. 

35
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No. 108.

36
Article 1341 of the FCC.

37
Article 1357 of the FCC.

38
A. Bénabent, Droit civil – Les obligations, Montchrestien, 12th edition, No. 118-1.

39 The other fundamental principles are: freedom of right of property (Eigentumsfreiheit), freedom of will 

(Testierfreiheit) and freedom of association (Vereinigungsfreiheit), Busche in: Münchener Kommentar zum 

BGB, 6th edition 2012; Vorbemerkung No. 2.

40
Busche in: Münchener Kommentar zum BGB, 6th edition 2012; Vorbemerkung No. 2; cf. Eckert in: 

Bamberger/Roth, Beck’scher Online-Kommentar BGB, 21st edition 1 Nov. 2011, Article 145 No. 8.
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Elements of freedom of contract

The doctrine of freedom of contract guarantees (i) the freedom to enter into a contract 

(Abschlussfreiheit), which includes the choice to conclude a contract and to choose not to enter 

into a contract (positive und negative Abschlussfreiheit) as well as (ii) the choice of the 

contractual partner. It guarantees that (iii) the parties are free to agree the contents of the contract 

(Inhaltsfreiheit); (iv) the freedom of form (Formfreiheit); and (v) the freedom when to terminate 

the contractual relationship (Auflösungsfreiheit)
41

. 

Choice of contract type

In general, parties are, therefore, allowed to agree on and enter into any type of contract of their 

choice following the doctrine of freedom of contract. The freedom to choose the contents of the 

contract requires that there is a balance of power between the parties
42

. Therefore, the parties are, 

in general, allowed to enter into

(i) contract types which are regulated by law;

(ii) innominate contracts/sui generis contracts; and

(iii) mixed contracts.

Whether the parties have entered into a contract type which is regulated by law, an innominate 

contract/sui generis contract or a mixed contract is determined by the content of the contract and 

the intentions of the parties. Not the mere name of the contract but rather the actual content of 

the agreed contractual regulations determine the type of contract the parties have entered into. 

If the parties enter into a regulated type of contract they are allowed to explicitly or implicitly 

deviate from the dispositive law (meaning non-mandatory law) of this regulated type of contract. 

Moreover, the parties are even allowed to choose that the regulations for a certain regulated type 

of contract (e.g. service agreement (Dienstleistungsvertrag)) shall be applicable for another 

regulated type of contract (e.g. contract for work (Werkvertrag)).
43

41
Busche in: Münchener Kommentar zum BGB, 6th edition 2012, Vorbemerkung No. 2; Emmerich in: 

Münchener Kommentar zum BGB, 5th edition 2007, Article 311 No. 1; Eckert in: Bamberger/Roth, 

Beck’scher Online-Kommentar BGB, 21st edition 1 Nov. 2011, Article 145 No. 8.

42
Eckert in: Bamberger/Roth, Beck’scher Online-Kommentar BGB, 21st edition 1 Nov. 2011, Article 145 No. 

9.

43
Grüneberg in: Palandt, 70th Ed. 2011, Ü berbl. v. Article 311 No.15; however, this option is not possible 

under general terms and conditions (Allgemeine Geschäftsbedingungen).
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2. Restrictions and limitations to the freedom of contract

Basis for restrictions and limitations to the freedom of contract

However, German law determines limitations and restrictions to the doctrine of freedom of 

contract where necessary which is the case when under certain circumstances one party is able to 

use its rights to the disadvantage of the other party
44

. The law tries to restore the balance between 

the parties in order to ensure the legal system of a welfare state (sozialstaatliche Rechtsordnung). 

To protect certain rights or minorities which deserve protection it is necessary to implement legal 

restrictions and limitations of the doctrine of freedom. This can be achieved on the one hand 

through general provisions
45

or on the other through mandatory regulations
46

. 

Restrictions and limitations to specific elements of the freedom of contract

The obligation to contract (Kontrahierungszwang) is the counterpart to the freedom to enter into 

a contract. Generally, this obligation occurs in connection with public services (Daseinsvo-

rsorge) and insurances
47

.

Control of the contractual contents (vertragliche Inhaltskontrolle) and the dictate regarding 

certain formalities and types of contracts (Form- und Typenzwang) corresponds to the freedom to 

choose the content and form of the contract and sets limitations
48

. 

Additionally, EU law determines the standards which become the statutory provisions that limit 

the doctrine of freedom of contract especially in the commercial sector, e.g., securities law, 

banking regulations, antitrust law and competition law.

Rationales for restrictions and limitations

On the one hand, German law provides for general provisions which are applicable to all types of 

44
A consumer needs to be protected when dealing with a business man; sometimes information deficiencies on 

one side have to be balanced out to ensure greater transparency.

45
E.g., Articles 134 (legal prohibition, gesetzliches Verbot), 138 (violation of moral principles, Sittenwidrig-

keit), 242 (good faith, Treu und Glauben), 307 Paragraph 1 and Paragraph 2 (general terms and conditions, 

Allgemeine Geschäftsbedingungen) German Civil Code.

46
E.g., consumer protection rights (Verbraucherrecht), labour law (Arbeitsrecht) or securities law 

(Wertpapierrecht). A typical example is that a party cannot exclude its liability for any intentional conduct or 

the right of extraordinary termination.

47
E.g., the law regarding the power supply companies, public transportation companies, social insurances, 

automobile insurance or professional liability insurance.

48
E.g., the contract to purchase real estate has to be notarised as well as the pledge over shares in a limited 

liability company or the testament requires compliance with certain formalities.
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contracts and, on the other hand, provides for regulations for certain types of contracts (e.g., 

purchase agreements, lease agreements, contract for work, service agreements, and loan 

agreements). The general provisions as well as the provisions for the regulated contracts may 

restrict and limit the freedom of contract. The regulated contracts are concluded very often and 

become more and more standardised. Therefore, the law intends to provide statutory provisions 

along which the parties can conclude these contracts and orientate themselves. These provisions 

are not all mandatory provisions. In time the legislator, the legal literature and the jurisdiction 

have defined which provisions are mandatory and in which areas the agreed contractual 

provisions prevail.

Not all provisions explicitly state whether or not they are mandatory. As a guideline, mandatory 

legal provisions have to serve a specific purpose that is sufficiently important to justify 

superseding the doctrine of freedom of contract. Goals that serve a general interest (e.g., public 

health, consumer protection law, labour law, law of tenancy, law of general terms and 

conditions) justify limitations to the doctrine of freedom of contract. Restrictions and limitations 

are implemented especially when the balance between the parties is shifted to one side and the 

parties are not being on equal terms, e.g. employer and employee and/or consumer and business 

men. By way of interpretation courts determine whether or not a provision is mandatory. Courts 

have to weigh the principle of freedom of contract with the underlying purpose of the provision 

in question.

With regard to the regulated types of contract the parties have to agree on certain essential 

integral parts of the contract (wesentliche Vertragsbestandteile, essentialia negotii) in order to 

even effectively conclude a contract. These constitute the minimum requirements which have to 

be included in the contract.
49

There are no mandatory clauses that have to be included. Courts apply the legal provisions which 

are mandatory while judging over the legal relationship and the contractual regulations in the 

case at hand, but the mandatory provisions are not directly incorporated in the contract. Despite 

the fact that the mandatory provisions are not included in the contract, the contractual regulations 

agreed upon by the parties do not have to violate the mandatory provisions.

Parties are allowed at their discretion to agree on contractual regulations which differ from any 

dispositive law. It is not necessary that a certain rational is behind such a deviation.

49
E.g. a purchase agreement has to determine the parties, the object of purchase and the purchase price, a lease 

agreement has to determine the parties, the rental object and the rent.
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Legal consequences for non-compliance with restrictions and limitations

Certain provisions explicitly state the consequences for non-compliance with restrictions and 

limitations of the freedom of contract, e.g. with regard to legal formalities, violation of law 

(Gesetzesverstoß), violation of moral principles (Sittenwidrigkeit) or extortion (Wucher). In all 

these case the contract is, generally, invalid if the parties violate these principles. In case of 

doubt, the same applies to contractually agreed formalities and when part of the contract is 

void.
50

However, if a relevant specification (Einzelbestimmung) or a separable part of the 

contract is void provided the remaining part of the contract is independent the contract remains 

effective only the relevant specification or the separable part of the contract is void. Furthermore, 

especially with regard to the restrictions concerning the formalities there are legal regulations 

that provide for a subsequent remedy (Heilung) if certain requirements are met.

3. Innominate/sui generis and mixed contracts

A court considers and applies at first the agreed contractual regulations as long as these do not 

violate mandatory law. The GCC provides general provisions concerning the conclusion of a 

contract and general regulations concerning the law of obligations (allgemeines Schuldrecht) 

which precede the legal provisions for the regulated types of contracts. These general provisions 

are applicable to any type of regulated contract, innominate contract/sui generis contracts or 

mixed contracts concerning their validity, enforceability and voidability.

If a legal issue arises which is not covered by the agreed regulations in the contract dispositive 

law is applicable. Dispositive law precedes a supplementary interpretation (ergänzende 

Vertragsauslegung) of the parties’ will. In order to determine the applicable dispositive law a 

German court would determine whether or not the parties have concluded a regulated type of 

contract and depending on the findings would apply the dispositive law of the regulated type of 

contract. With regard to a mixed contract a court would apply the dispositive law of a regulated 

type of contract which resembles the mixed contract. In case such classification is not possible 

and/or the dispositive law does not regulate the legal issue in question, the dispositive law is in 

conflict with the parties’ intentions or in case of innominate/sui generis contracts the court has to 

determine the hypothetical will of the parties. The court has to evaluate and interpret what the 

parties would have agreed upon if they had agreed on a provision for that legal issue beforehand. 

A German court has to keep the principle of private autonomy (Privatautonomie) and the 

intentions of the parties in mind while ascertain the applicable dispositive law and/or the 

hypothetical will of the parties. These restrict the court’s interpretation.

50
Ellenberger in: Palandt, 70th Ed. 2011, Article 139 No.1 et seq.
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In addition, if the parties enter into a sham transaction (Scheingeschäft) in order to mask another 

transaction the transaction is governed by the legal provisions which are applicable to the 

masked transaction. The agreed contractual or legal regulations governing normally the sham 

transaction are then disregarded.

4. Formalities

The GCC contains provisions that define certain formalities (written form, electronic form, 

textform, agreed form, notarization or certification). The law may require a certain legally 

defined form for the conclusion of a certain contract.
51

If the legally required form is not met the 

contract is in general void. However, there are regulation that determine that if certain 

requirements are met this consequence can be remedied, e.g. in case of performance (Erfüllung) 

of the contract.

These consequences are generally also applicable if the parties agree on a certain form in the 

contract unless the contractual agreed form serves solely the purpose of making it easier to prove 

the existence of the contract or for clarification. In the latter cases, the contract is still effective 

despite a violation of the contractually agreed form.

(d) Italian law

1. Principle of freedom of contract

Under the Italian legal system, freedom of contract is directly provided for in the Italian Civil 

Code ("ICC"), where it is expressly affirmed that the parties may freely determine the contents 

of the contract (within the limits imposed by the law)
52

. The freedom of contract, however, is 

also considered indirectly affirmed in the Italian Constitution, as an expression of the freedom of 

the economic enterprise and as a means to protect and valorise private property
53

.

Contractual freedom is therefore the ground on which law of contract is based. This freedom 

guarantees that, in principle - unless there are mandatory provisions of law providing otherwise -

parties are free to enter into a contract, choose their counterparty, establish what rights and 

obligations the agreement will contain, choose the applicable law, and to decide the form under 

which the contract will be executed.

51
E.g. purchase of real estate, pledge over shares or will.

52
Article 1322, Paragraph 1, ICC.

53
Respectively, Article 41 and Article 42 of the Italian Constitution. See Roppo, Il Contratto, Milan, 2001, 

page 80.
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There are, however, at least two general limits to the freedom of contract. First, a contract must 

have the minimum requirements specified by law, such as "cause" (causa), "purpose", genuine 

intent of the parties
54

, and sometimes a prescribed form
55

. In addition, not all "causes" or 

"purposes" are admissible by law because contracts with illegal "cause", "purpose" (or even 

"common intention") may be declared null and void at any time
56

. Second, a contract must be 

aimed at pursuing an interest that is "worth being protected"
57

: if this is not the case, the 

agreement may be declared null and void. 

This is one reason why the law specifies a number of "nominated" contracts, with "causes" and 

"purposes" admitted by the law. In this respect, "nominated" contracts have two main functions: 

on one hand, they represent a sort of "safe harbour", as the parties can rely on the fact that the 

two general limits above will be always satisfied; on the other hand, having a contractual type 

already established by the law has the effect of facilitating negotiations (which is one reason why 

agreements in civil law countries generally tend to be shorter and simpler than their common law 

equivalent)
58

. It is worth pointing out that the discipline of a contractual type established by the 

law generally consists of provisions that may be derogated by the parties, whereas mandatory 

provisions represent a very limited exception
59

.

The parties, however, may also decide to enter into a contract that does not belong to a 

contractual type established by the law (it may also be said that "non-nominated" contracts 

typically embody the principle of freedom of contracts). In this case, it will be necessary to 

verify that the "non-nominated" contract entered into by the parties is in compliance with the two 

limits stated above. Furthermore, the parties may also enter into a mixed contract ("contratto 

misto"), i.e. a contract which combines elements of different contractual types provided by the 

law. 

54
Many rules on the formation of contracts, such as the rules on capacity (Article 1425 ICC), error (Article 

1427 et seq. ICC), violence (Article 1434 et seq. ICC) and fraud (Article 1440 ICC), are intended to ensure 

that the contract has been entered into on the basis of a genuine and unbiased will. 

55
The provisions under which the legislator prescribes a specific form for certain contracts are generally 

mandatory (e.g., sale agreements regarding real estate assets must be stipulated in writing).

56
Article 1418 et seq. ICC.

57
Article 1322 ICC.

58
If the contract entered into by the parties does not regulate all the aspect of the relationship, the judge may 

apply, by virtue of a legal mechanism called analogy ("analogia"), the legal discipline of a contract regulated 

by the law which, the judge deems similar to that entered into by the parties.

59
Under Italian law there is no specific rule to determine whether a provision is mandatory or not. Sometimes 

the nature of a provision results directly from its wording: e.g., a provision stating that if a certain contract is 

not executed in writing it will be deemed null and void is clearly mandatory, whereas a provision stating that 

a certain rule applies "unless provided otherwise by the parties" is clearly non-mandatory. In rare occasions 

when it is not clear whether a provision is mandatory or not, a judge will have to determine the nature of that 

provision on the basis of its purpose, its spirit, and the interest that it pursues (see Torrente and Schlesinger, 

Manuale di diritto privato, Milano, 2011, page 26).
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Both "non-nominated" and mixed contracts have to comply with the general provisions of the 

civil code on contracts (requirements, interpretation, termination, etc.). In addition, for non-

nominated contracts, if the parties did not regulate all the aspects of their relationship, a judge 

will try to identify, if possible, a contractual type regulated by the law that appears similar to the 

contract entered into by the parties and apply the provisions of the former to the latter
60

. As for 

mixed contracts, according to part of the case law and legal doctrine, the judge should make 

reference to the discipline of all the contractual types concerned and, if there is a contrast, apply 

the discipline of the contractual type that he deems "prevailing" (the prevailing nature of a 

contractual type has to be determine in concrete, for example on the basis of the economic 

importance of the obligations undertaken by the parties)
61

. According to another part of the case 

law and legal doctrine, the judge should only make reference to the discipline of the "prevailing" 

contractual type
62

. 

2. Restrictions and limitations to freedom of contract

In addition to the general limits to freedom of contract, i.e. the minimum requirements that a 

contract must have and the pursuit of an interest worth being protected, freedom of contract 

encounters other limitations related both to the specific aspects of certain contracts as well as to

the obligations falling upon operators whose contractual strength is considered excessively high 

compared to that of the other party. 

It is not easy to identify a single rationale underlying all the limitations provided for by the law. 

However, two appear to be the most common. 

One is the aim by the legislator to grant protection to those operators that are more likely to be, 

in abstract terms, the "weak" party in a contractual relationship. Limitations of this kind placed 

on freedom of contract are very few among "nominated" contracts and include: 

(i) the provisions aimed at protecting the lessee in a lease agreement (e.g., the 

provisions that set out a minimum duration for lease agreements
63

, the right of the 

lessee of a commercial lease agreement to receive an indemnity for the loss of 

60
See Roppo, nt. 51 above, page 432.

61
For example, if a party transfers the ownership of a real estate asset with a value of EUR 500,000 to another 

party and he also undertakes to carry out certain works on the asset for EUR 5,000, the laws governing the 

sale will be considered prevailing. See Roppo, nt. 51 above, page 428.

62
See Torrente and Schlesinger, nt. 57 above, page 565.

63 Article 27 of Law 392/1978.
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goodwill if the agreement is terminated
64

and the right of pre-emption if the property 

is sold to a third party
65

);

(ii) the provision stating that the creditor acquires ownership of the property mortgaged 

or given in pledge upon the failure of the borrower to pay the sum due within the 

term agreed ("patto commissorio")
66

;

(iii) the provision by which a client, in a sub-contracting agreement ("contratto di 

subfornitura"), cannot withdraw without a timely notice
67

; or 

(iv) the obligation to enter into a contract and grant counterparties equal treatment 

imposed on a company that operates in a regime of legal monopoly
68

. 

There are mote limitations when the agreements are entered into by a consumer. Agreements 

entered into between a consumer and an entrepreneur (i.e., a person acting for purposes relating 

to his trade, business or profession), are subject to a specific discipline contained under 

Legislative Decree No. 206/2005 ("Italian Consumer Code"), which integrates the general 

provisions of the ICC applicable to all contracts, and implements several EU directives. The 

Italian Consumer Code contains provisions aimed at protecting the consumer (e.g., information 

to be provided by the seller/provider, nullity of contractual provisions considered unfair to the 

consumer, the right of the consumer to withdraw from the contract). These provisions are 

mandatory pursuant to Article 143 of the Italian Consumer Code. The rights granted by the 

Italian Consumer Code to the consumer cannot be waived, and any contractual provision in 

contrast with the Italian Consumer Code is null. 

It is worth bearing in mind that when the law addresses a provision to a weaker party to a 

contractual relationship (a consumer, a lessee, etc.), that provision is related to the role that party 

plays in that particular transaction: for example, an entrepreneur is treated as such by the law 

when he acts for the purposes of his business but he is treated by the law as a consumer when he 

purchases a good for his personal needs. 

It should also be added that, even in the case of agreements entered into between entrepreneurs, 

the legislator has introduced certain provisions aimed at protecting a party that could be 

considered "weak" in consideration of the fact that the contract is unilaterally drafted by the 

other party (i.e., standard conditions used by an economic operator or when agreements are 

executed by signing a form already drafted by one party). In this case, the law sets out a list of 

provisions that are considered unfair and therefore ineffective, unless specifically approved in 

64 Article 34 of Law 392/1978.

65 Article 38 of Law 392/1978.

66 Article 2744 ICC.

67 Art. 6 of Law 192/1998.

68 Article 2597 ICC.
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writing by the parties, e.g. provisions establishing limitations of liabilities, the power to 

withdraw from the contract or to suspend its performance, provisions imposing limitations on the 

power to raise objections, provisions restricting contractual freedom with third parties, 

arbitration clauses or derogations from the rules of law on jurisdiction. 

The other most common rationale underlying limitations of contractual freedom is the aim of the 

protection of the general interests of the legal system. These limitations include:

(i) the provisions on the form that certain contracts must have;

(ii) the provisions on statute of limitations
69

; 

(iii) the invalidity of an agreement by which one or more shareholders are excluded from 

any participation in the profits or losses of the company ("patto leonino")
70

;

(iv) limits to the transfer of shares. 

These limitations do not advantage a specific party but are aimed at providing the certainty of the 

legal relationships or the correct functioning of a company.

Both types of limitations illustrated above would normally result in mandatory provisions of law 

applying to specific clauses of the agreement. If there is failure to comply with the mandatory 

rules, the general remedy provided for by the law is the voidness of the concerned contractual 

provision. However in that case the law commonly provides for the automatic replacement of the 

void provision. In this case, the agreement is not entirely null but simply integrated with the

relevant provision of law (e.g., shareholders agreements relating to public companies have a 

maximum duration of three years, where the shareholders have provided for a longer term the 

duration will be automatically reduced to three years). The voidness of a single clause can cause 

the invalidity of the entire agreement only if it appears that the contracting parties would have 

not entered into it without that void clause
71

.

As to the form that a contract must have, it should be pointed out that the provisions under which 

the legislator prescribes a specific form for certain contracts are generally mandatory, meaning 

that if there is failure to comply with the specific form required by the law, the contract is 

deemed null and void (written form ad substantiam). For example, the law requires a sale 

agreement regarding real estate assets be in written form, therefore verbally executed agreements 

will be null and void. The agreement needs not always be in written form to be valid. Written 

form may be requested for the purposes of giving evidence of the existence of the agreement 

concerned (written form ad probationem). In this case, failure to comply with the required form 

69 Article 2934 et seq. ICC.

70 Article 2265 ICC.

71 Article 1419 ICC.
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does not cause the voidness of the agreement but rather limits the ability to prove the existence 

of the agreement if there is a dispute before a judicial authority (evidence of the existence of the 

agreement may be provided by witnesses only if the contracting party has lost the document 

without fault
72

).

(II) Differences in the law applicable to public companies and private companies

In what way does the law applicable to public companies and private companies 

differentiate with regard to the articles, the registration of internal documents, 

shareholders agreements and the mandatory decision-making by the shareholders? What 

is the correlation between articles of association, shareholders agreements and 

shareholders’ resolutions with respect to their legal effect and prevalence in case they 

contradict?

(a) Dutch law

In the Netherlands, the legal status given to public companies is a limited liability company 

(naamloze vennootschap) ("N.V."). For private companies, the legal status is a private 

company with limited liability (besloten vennootschap) ("B.V."). Both types of companies 

possess legal personality
73

.

The law applicable to public and private companies mainly differs in respect of share transfer 

restrictions. A public company is a company whose shares are traded on the stock exchange. 

An N.V. company may also be used to serve in a situation where its shares are not traded on 

the stock exchange, but where its shares are nevertheless freely traded or subject to a transfer 

restriction. By definition, a private company is a company whose shares are subject to transfer 

restrictions. 

A Dutch company, whether it is a public company or a private company, is incorporated 

through a deed of incorporation which includes the articles of association. The directors the 

company must register the company with the Dutch Trade Register (Handelsregister) 

("DTR") of the Chamber of Commerce (Kamer van Koophandel) as soon as possible after 

incorporation, to prevent the personal liability of the directors. A certified copy of the deed of 

incorporation, along with certain particulars concerning capitalisation and management must 

be filed with the DTR
74

. Under the Trade Registration Act (Handelsregisterwet 2007) and the 

72 Articles 2725 and 2724 ICC.

73
Article 2:3 DCC.

74
Article 2:69/ 180 DCC.
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Trade Registration Decree (Handelsregisterbesluit 2008) the information to be filed is set out. 

Furthermore every company must file its annual accounts with the DTR
75

. There is a de 

minimis exception to this rule if companies fall below certain thresholds in terms of their total 

balance sheet, net turnover and average number of employees
76

. The filing of annual accounts 

is not generally required for a consolidated (group) company, if the consolidated company has 

filed a statement with the DTR that it is jointly and severally liable for the debts incurred by 

legal acts of such consolidated company
77

. The files of the DTR are open for public 

inspection. 

The copy of the deed of incorporation which is filed with the DTR contains the company's 

articles of association
78

. In general, the law applicable to public companies and private 

companies does mainly not differentiate with regard to the articles of association. Where it 

does contrast is in respect of the transferability of shares, which in a private company must be 

restricted in the articles of association
79

.

The articles of association of a Dutch company must contain the name, the corporate seat, and 

the objects of the company
80

. Furthermore the articles provide for the corporate bodies of the 

company, such as a general meeting of shareholders, a management board and, usually when it is 

a larger company, a supervisory board. A supervisory board is optional, except for a company 

which exceeds certain size criteria
81

. Shareholders have significant flexibility in structuring and 

organising the company.

The legal relationship between a company and its shareholders is governed by the company's 

articles of association and by Dutch law. In addition, it is common for shareholders to enter 

into a shareholders agreement. A shareholders agreement is a mutual arrangement of 

cooperation among shareholders in which matters, including the company's policy, its 

financing, and the remuneration of the company directors are determined.

75
Article 2:394 DCC. 

76
Article 2:396 DCC. 

77
Article 2:403 DCC. 

78
Article 2:66/ 177 DCC. 

79
Article 2:195 DCC. 

80
Article 2:66/ 177 DCC.

81
The criteria are found in Article 2:153/ 263 DCC. They are the following: (i) the outstanding capital of the 

company together with the reserves must exceed € 16 million (this amount is subject to change from time to 

time), (ii) the company or a dependent company has a workcouncil as a result of a legal obligation to do so, 

and (iii) in the company or its dependent companies at least one hundred employees are at work.If a company 

meets these criteria for a period of three consecutive years, it is required to establish a supervisory board. 

Such a company is subject to the 'structure regime'. Dutch law provides for a full and partial exemption from 

the structure regime (Article 2:155/ 265 DCC). 
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There are no general or specific statutory provisions regarding shareholders agreements under 

Dutch law, neither for public companies nor for private companies. Shareholders agreements 

find their restrictions under public policy, morality, and mandatory law
82

. Whereas the articles 

of association must comply with mandatory corporate law, based on the case law, there is 

uncertainty as to how deeply mandatory corporate law affects the validity of shareholders 

agreements
83

. However, it is certain that shareholders agreements are subject to contract law 

provisions such as fraud, duress, and mistake
84

.

There are no specific rules regarding the disclosure of shareholders agreements.

When the articles of association and the shareholders agreements contradict, the articles of 

association generally prevail. Unlike the articles of association, shareholders agreements 

under Dutch law have - in principle - no "corporate effect", although they are binding on the 

shareholders thereto as a matter of contract law. Therefore, the Dutch Court of Appeal 

(Gerechtshof) has held that a provision in a shareholders agreement may only derogate from 

the articles of association if it concerns an internal matter, does not contravene a mandatory 

rule, and if the parties involved are party to the shareholders agreement
85

. With regard to 

external matters, a shareholders agreement could at the most have indirect corporate effect 

when courts are called upon to rule on the question whether certain resolutions may be 

voidable on the ground that shareholders did not act in accordance with the principles of 

reasonableness and fairness
86

.

With respect to the mandatory decision making by the shareholders, a mandatory general 

meeting of shareholders is held by each private or public company at least once a year
87

. The 

general meeting of shareholders, apart from having the power to control the management of 

the company, would normally also decide on the adoption of the annual accounts, the issue of 

shares, the distribution of profit, amendments to the articles of association, dissolution of the 

company and similar key issues, such as, with regard to the public company exclusively, 

resolutions of the management board leading to significant changes in the identity or 

character of the company or business.

82
Article 3:40 DCC.

83
Article 2:25 DCC prescribes that there must be no derogation from the provisions in this Book 2 (including 

the rules for legal entities) except and to the extent that the law so permits.  

84
Article 3:44 DCC. 

85
Court of Appeal 's-Gravenhage 7 August 2008, JOR 2008/262. 

86
Article 2:8 DCC prescribes that a legal person - and its shareholders, managing directors and supervisory 

directors - must conduct themselves in relation to each other in accordance with the principles of 

reasonableness and fairness. Article 2:15 DCC prescribes that resolutions may be voidable on the ground that 

the resolution was adopted contrary to the principles of reasonableness and fairness.  

87
Article 2:108/ 218 DCC.  
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If the general meeting of shareholders of a company adopts a resolution in violation of the terms 

and conditions of a shareholders agreement, the parties to the shareholders agreement who wish 

to take an action against such resolution have the option (i) to seek annulment of the resolution 

based on a violation of the principles of reasonableness and fairness, (ii) seek court order that the 

general meeting of shareholders withdraws the resolution which was in violation and to adopt a 

new resolution in line with the shareholders agreement and (iii) seek damages from the 

shareholders who voted in favor of the resolution and in violation of the shareholders agreement. 

The option specified in (iii) may be in combination with (i) or (ii).

New legislation on B.V.'s

The Second Chamber of the Dutch Parliament adopted a bill on 15 December 2009, which aims 

to create a simpler and more flexible legal framework for B.V.'s. By submitting this bill, the 

legislature is responding to a need for greater freedom in structuring smaller businesses, joint 

ventures and corporate groups. The bill is not expected to enter into force before 1 July 2012.

An outline of the main changes in respect of the incorporation arising from the new BV 

legislation is provided below.

Upon implementation of the bill the bank's statement required in connection with the 

incorporation of a B.V. will be abolished. Furthermore, an auditor's statement with respect to a 

description of a contribution in kind on shares in a B.V. will no longer be required.

The obligation to raise a minimum issued share capital of EUR 18,000 upon incorporation will 

be abolished. The incorporators may determine the amount of capital to be paid up. The 

provision in the articles of association specifying the authorised shares capital will become 

optional. The obligation to state the number of shares in the articles of association of a B.V. will 

be removed. The nominal value of shares may be denominated in another currency than euro. 

Parties may also agree to postpone the payment of the entire nominal amount of shares for a 

fixed period.

The bill also creates the possibility of imposing obligations on shareholders other than the 

obligation to pay the par value of his shares. Based on a provision in the articles, (i) certain 

contractual obligations can be imposed on a shareholder vis-à-vis the B.V., third parties or 

towards other shareholders, (ii) requirements can be attached to the ownership of shares and (iii) 

it can be determined that the shareholder shall in certain cases be obliged to offer and transfer his 

shares or a part thereof. However, no obligations or requirements can be imposed on a 

shareholder without his specific consent, not even by amending the articles. New shareholders, 
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on the other hand, will be bound to such obligations.

Finally, it will no longer be mandatory to provide for transfer restrictions for shares in the 

articles of association. Should transfer restrictions be included, however, the possibilities will be 

more flexible than current law allows.

(b) French law

In France, only joint stock companies (sociétés anonymes) and limited partnerships with shares 

(sociétés en commandite par actions) may be listed on the stock exchange. Other types of 

companies are strictly forbidden to issue securities
88

.

The common corpus of rules applicable to both private and public companies is set out in the 

FCC and the French Commercial Code ("FCommC"). In addition, a specific set of rules is 

applicable to companies listed on the stock exchange. Thus, laws and regulations applicable to 

listed companies are disseminated in several sources: FCC, FCommC, Monetary and Financial 

Code, General Regulations of the French Financial Markets Authority. Therefore, the law 

applicable to listed companies emerges at the interface of corporate law and financial markets 

law
89

. 

Under French law, listed companies are also called "companies whose shares are traded on a 

regulated market."
90

It clearly refers to the specificity of listed companies compared to private 

joint stock companies. Since listed companies are opened to public investors, specific regulations 

are necessary in order to help investors make informed decisions and to regulate this very broad 

market.

A company must necessarily have been validly formed to have its securities traded on a 

regulated market. There are no specific rules for the formation of a public company; it must be 

formed in accordance with the rules applicable to joint stock companies and limited partnerships 

with shares. 

The FCommC specifies the corporate documents that a company, regardless of whether it is a 

public or a private joint stock company, has to file with the Companies Registry (registre du 

commerce et des sociétiés), such as the articles of incorporation, the instruments of appointment 

of the directors and executives, the certificate issued by the custodian (with the list of the 

88
The infringement of this rule would make the securities void: Article 1841 of the FCC, Article L. 223-11 and 

L. 223-12 of the FCommC.

89
H. Bouthinon-Dumas, Le droit des sociétés cotées et le Marché boursier, LGDJ 2007, page 11.

90
This phrase is used by the legislator in the FCommC provisions.
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subscribers) and the minutes of the constituent meeting. 

Furthermore, public companies are subject to an additional level of disclosure and transparency, 

and more information has to be made available to the public. Indeed, because of the public 

orientation of companies listed on a stock exchange, these companies are subject to a very 

important principle, the "transparency requirement." To determine the fair value of a company 

(and therefore of its shares), market participants must have access to as clear and transparent 

information as possible
91

. Therefore, rules regarding this requirement are specifically applicable 

to public companies
92

e.g., public companies are subject to a permanent obligation to provide 

information
93

. Information must be exact, specific, sincere,
94

and must be communicated by the 

company as soon as possible
95

.

Furthermore, companies are subject to a prior obligation to disclose (information préalable 

obligatoire) certain information to be allowed to trade their shares on a regulated market
96

. A 

document called a "prospectus" has to be published by the company to inform the public as 

regard to the organisation, financial situation, and evolution of the company’s activity
97

. 

Articles of association are regulated under the FCC
98

. The clauses of the articles are either 

adopted by a super majority of the shareholders or by a unanimous decision
99

. Pursuant to 

Article 1835 of the FCC, the articles must be in writing
100

and must state the contribution of each 

partner, the form, the object, the name, the registered place of business, the capital of the 

company, its duration and its rules of functioning. After articles have been signed by the 

partners, they must be registered with the competent tax authority. There is no specific rule 

applicable to public companies’ articles of association since the legislation is the same as that 

applicable to a private company. However, restrictions on shareholders’ obligations may result 

91
A. Reygrobellet, Les vertus de la transparence, L’information légale dans les affaires, Presses de Sciences-Po 

– CREDA, 2001.

92
Cf. H. Bouthinon-Dumas, Le droit des sociétés cotées et le marché boursier, L.G.D.J, 2007, page 223.

93
Public companies must also publish an annual document (document de référence) regarding their 

organisation, management, activities, financial situation, and all information published in the last 12 months. 

Cf. Article L. 451-1 et seq. of the Monetary and Financial Code.

94
Article 223-1 of the General Regulations of the Financial Markets Authority.

95
Article 223-2 of the General Regulations of the Financial Markets Authority.

96
Article L. 412-1 of the Monetary and Financial Code.

97
The General Regulations of the Financial Markets Authority regulates more specifically the publication of 

the prospectus: Cf. Articles 211-1 et seq. of the General Regulations.

98
Articles 1835 et seq. of the FCC.

99
S. Schiller, Pactes, statuts, règlement intérieur : quelle hiérarchie ?,  Revue des sociétés No 6, 7 June 2011, 

page 331, No 11.

100
When there is no writing, a partnership is created de facto. 
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from other documents such as shareholders agreements
101

. 

Under French law, a shareholders agreement constitutes a supplement to the company’s articles 

of association. Clauses of a shareholders agreement may have different purposes such as 

allowing the parties to have control over the structure of the capital
102

, the coordination of the 

voting rights, or the organisation and functioning of the company. It must be noted that rules 

regulating shareholders agreements apply in the same way to private and public companies since 

these agreements are governed by the general law of contract. However, although such 

agreements may be confidential when they relate to a private company, Article L. 233-11 of the 

FCommC provides that certain shareholders agreements related to public companies must be 

made public to inform the market
103

. To be more specific, pursuant to Article L. 233-11 of the 

FCommC, any clause in a shareholders agreement which allows preferential terms and 

conditions to be applied to the sale and purchase of shares which are listed on a regulated stock 

market and which amount to at least 0.5% of the capital or voting rights of the issuing company 

must be submitted
104

to the company and to the French Financial Markets Authority. Failing to 

disclose the text of such agreement, the effects of that clause are suspended, and the parties are 

released from their undertakings while any public offer of sale is in progress
105

.

It must be noted that a shareholders agreement may create a situation in which the parties to the 

agreement would act "in concert". This may cause several important consequences when the 

company is public. For example, in a public company, parties to a shareholders agreement who 

are acting in concert have to notify, to the French Financial Markets Authority, any crossing of 

the threshold triggering the mandatory tender offer. When determining whether the threshold is 

reached, the total amount of the shares held in concert by the parties must be taken into account.

French courts have held that a shareholders’ resolution
106

which contradicts the company’s 

articles of association or its Rules of procedure (Règlement Intérieur) is not void when it violates 

neither mandatory civil provisions regarding companies nor contract law provisions
107

. However, 

101
Shareholders agreements may be entered into in any type of company. Unlike articles of associations, 

shareholders agreements are not clearly regulated as such since only Article L. 233-11 of the FCommC deals 

with these agreements.

102
E.g., to be protected against takeovers by creating preemptive rights.

103
S. Schiller, Pactes, statuts, règlement intérieur : quelle hiérarchie ?,  No 11.

104
Within five trading days of the signing of the agreement or of the addendum containing the clause.

105
Cf. Article L. 233-11 of the FCommC.

106
In France, a shareholders’ “resolution” is a deliberation (i.e., a decision) voted during a shareholders meeting. 

A shareholders agreement is not considered as a shareholders “resolution” since it is a contract between 

several shareholders but not a decision voted by a majority of shareholders.

107
Cour de Cassation, 3rd Civil division, 13 April 2010, No. 09-65.538, Bulletin Joly 2010. 821, note by A. 

Couret and B. Dondero. See also: Cour de Cassation, Commercial division, 18 May 2010, No. 09-14.855, 

Dalloz 2010. 2405, note by A. Lienhard.
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a shareholder’s resolution may be voided if it conflicts with a clause of the articles (or the Rules 

of procedure) which was designed in accordance with a mandatory legal provision (dispositions 

impératives)
108

. Rules of procedure and articles of association are considered superior to 

shareholders agreements
109

. Thus, while a resolution in breach of a shareholders agreement 

would not be void and only the allocation of damages could be ordered
110

,  a shareholders 

agreement would not be enforceable when it conflicts with a clause of the articles.

To conclude, it must be noted that the same rules apply regarding shareholders’ mandatory 

decision-making, whether the company is private or public. The shareholders’ meeting 

nominates and removes the members of the board of directors (or of the supervisory board), it 

approves or rejects the company’s accounts, it decides on the distribution of profits, it amends 

the articles of incorporation and pronounces the dissolution of the company. 

(c) German law

The articles of a public company may only differ from the statutory provisions if the regulations 

under the German Stock Corporation Act (Aktiengesetz) ("GSCA") explicitly allow such 

nonconformity, Article 23 Paragraph 5 GSCA. Supplements are allowed as long as the law does 

not conclusively regulate the issue, Article 23 Paragraph 5 Sentence 2 GSCA. This principle is 

applicable because, as a rule, the provisions under the GSCA are generally regarded as 

mandatory law, and must ensure that third parties do not have to fear unusual or detrimental 

provisions in the articles of a public company
111

. A public company has to register certain 

information with the commercial register, Article 39 GSCA (e.g., the name, the corporate seat, 

the address, the purpose, and the share capital) and publish certain information in the Federal 

Gazette (elektronischer Bundesanzeiger) pursuant to statutory law (e.g., statement of holdings in 

the company, Article 20 Paragraph 6 GSCA, exclusion of shareholders who do not make their 

capital contribution, Article 64 Paragraph 2 GSCA, composition of the supervisory board 

Article 97 Paragraph 2 GSCA).

The law determines, under Article 119 GSCA, the powers of the shareholders meeting of a 

public company. This list contains mandatory responsibilities of the shareholders meeting but is 

not exhaustive, e.g., the shareholders meeting has to resolve on the appointment of the members 

of the supervisory board, the use and distribution of balance sheet profit, amendments to the 

108
Cf. Article L. 235-1 of the Commercial Code. See also: Cour de Cassation, Commercial division, 13 July 

2010, No. 09-16.156, Dalloz 2010. 2880, note by. A. Lienhard.

109
S. Schiller, Pactes, statuts, règlement intérieur : quelle hiérarchie ?,  at No. 17.

110
S. Schiller, Pactes, statuts, règlement intérieur : quelle hiérarchie ?,  at No. 18.

111
Solveen in: Hölters, Aktiengesetz 1st edition 2011, Article 23 No. 29; Limmer in: Spindler/Stilz, 

Aktiengesetz 2nd edition 2010, Article 23 No. 28 et seq.; This principle described herein is named 

"Satzungsstrenge".
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articles of association, capital measures, and the dissolution of the company. The articles can 

stipulate further decisions that have to be taken by the shareholders meeting. However, in view 

of the aforementioned Article 23 Paragraph 5 GSCA there is little room for other decisions not 

provided for in the law. Moreover, under no circumstances does the shareholders meeting of a 

public company have the power to determine issues relating to the management 

(Geschäftsführung) of the company, unless specifically asked by the management board 

(Article 119 Paragraph 2 GSCA). The board of directors (Vorstand) is responsible for 

management issues at its own exclusive discretion, save certain measures that require the 

supervising board’s approval.

The legal requirements for a private company are less restrictive concerning the mandatory 

contents of the articles. Pursuant to Article 705 German Civil Code (Bürgerliches Gesetzbuch) 

("GCC") the articles have to contain the purpose of the company and the obligation to promote 

the purpose. That apart, the shareholders (i.e., the partners of the private company) are generally 

unrestricted concerning other issues, stipulated in the articles. However, restrictions may result 

from the internal relationship between the shareholders (partnership agreement, the purpose of 

the company or any job-related limitations (e.g., with respect to physicians), or if specific legal 

provisions for certain company forms are implemented.

Article 3 of the German Law on Limited Liability Companies (Gesetz betreffend die 

Gesellschaften mit beschränkter Haftung) ("GLLLC") determines the mandatory content of the 

articles of a limited liability company (Gesellschaft mit beschränkter Haftung)
112

, which includes 

(i) the name and corporate seat; (ii) the purpose; (iii) share capital amount of the company; and 

(iv) the number and nominal amount of the shares. Further matters may be included at the 

discretion of shareholders, such as the restriction to transferability of shares, the redemption of 

shares, causes to liquidate of the company, provisions on contributions in kind, information 

rights of the shareholders, and requirements of amendments to the articles of association 

(including majority requirements). In this respect the shareholders have great flexibility to 

structure and organise the company in accordance with their particular wishes and requirements.

A limited liability company has to register a list of its shareholders and its articles with the 

commercial register. Additionally, it has to provide the commercial register with information 

about its managing directors and proxies, including the company’s provisions regarding the 

representation. Furthermore, the conclusion of profit and loss transfer agreements has to be 

registered as well. 

112
Wicke in: Münchener Kommentar zum GmbHG, 1st edition 2010, Article 3 No. 132; 

Lutter/Hommelhoff/Bayer, GmbHG, 17th edition 2009, Article 3 No. 69.
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A decision made by a shareholders meeting of a limited liability company in breach of a 

shareholders agreement can lead to claims for damages by the parties to the agreement
113

. 

Furthermore, an action for specific performance of the obligations under the shareholders 

agreement can be filed
114

. Whether such a decision made by a shareholders meeting is voidable, 

is disputed amongst legal scholars and courts. The German Federal Court of Justice 

(Bundesgerichtshof) has held that a shareholders’ resolution in breach of a shareholders 

agreement that is binding on all shareholders, entitles the overruled shareholders to void the 

resolution
115

. Some lower courts
116

and legal scholars
117

oppose this decision. Since the German 

Federal Court of Justice has not abandoned this ruling it is still applicable. However, due to the 

criticism amongst legal scholars and the courts it is not certain that the German Federal Court of 

Justice will maintain this ruling
118

.

The content of a shareholders agreement should not include provisions that must be determined 

by the articles of association. If it does, the content must be the same in this respect. Generally 

however, shareholders agreements under German law only regulate the internal affairs of the 

company and the relationship between the shareholders
119

. The following aspects relating to the 

internal organisation of the company are regarded , in German legal literature, as being typically 

contained in shareholders agreements,: the distribution of profits
120

, the remuneration of the 

company’s bodies
121

, the implementation of a supervisory board or an advisory board
122

, the 

appointment of members of the management or supervisory board
123

, the determination of 

business policy
124

and the implementation of the bylaws of the company’s bodies
125

.

113
Wicke in: Münchener Kommentar zum GmbHG, 1st edition 2010, Article 3 No. 138; Scholz/Emmerich, 

GmbHG, 10th edition 2006, Article 3 No. 120; Priester in: Münchener Handbuch des Gesellschaftsrechts, 

Volume 3 GmbH, 3rd edition 2009 cf. Section 21 No. 15.

114
Wicke in: Münchener Kommentar zum GmbHG, 1st edition 2010, Article 3 No. 138; Ulmer in: 

Ulmer/Habersack/Winter, Großkommentar GmbHG, Volume 1 Introduction, Articles 1-28. 2005, Article 3 

No. 112; Scholz/Emmerich, GmbHG, 10th edition. 2006, Article 3 No. 120; Priester in: Münchener 

Handbuch des Gesellschaftsrechts, Volume 3 GmbH, 3rd edition 2009, Section 21 No. 15.

115
German Federal Court of Justice ("BGH") NJW 1983, 1910, 1911 ("Kerbnägel"); BGH NJW 1987, 1890, 

1891.

116
Oberlandesgericht ("OLG") Stuttgart NZG 2001, 416.

117
Baumbach/Hueck/Fastrich, GmbHG, 19th edition 2010,  Article 3 No. 58.

118
Pentz in: Münchener Kommentar zum Aktiengesetz, 3rd edition 2008, Article 23 No. 194.

119
Hueck/Fastrich in: Baumbach/Hueck, GmbHG, 19th  edition 2010, Article 3 No. 53 ("internal provisions"). 

120
Priester in: Münchener Handbuch des Gesellschaftsrechts, Volume 3 GmbH, 3rd edition 2009, Section 21 

No. 7; Wicke in: Münchener Kommentar zum GmbHG, 1st edition 2010, Article 3 No. 131.

121
Wicke in: Münchener Kommentar zum GmbHG, 1st edition 2010, Article 3 No. 131; Hueck/Fastrich in: 

Baumbach/Hueck, GmbHG, 19th edition 2010, Article 3 No. 53.

122
Scholz/Emmerich, GmbHG, 10th edition 2006, Article 3 No. 102.

123
Ulmer in: Ulmer/Habersack/Winter, Großkommentar GmbHG, Volume 1 Introduction, Articles 1-28. 2005, 

Article 3 No. 117; Scholz/Emmerich, GmbHG, 10th edition 2006, Article 3 No. 102; Hueck/Fastrich in: 

Baumbach/Hueck, GmbHG, 19th edition 2010, Article 3 No. 53.

124
Scholz/Emmerich, GmbHG. 10th edition 2006, Aricle 3 No. 102.
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Under the jurisdiction of the German Federal Court of Justice, a shareholders resolution which is 

in breach of a shareholders agreement that is binding between all shareholders entitles the 

overruled shareholders to void the resolution
126

. Since there is much opposition amongst legal 

scholars and the courts it is not certain that the German Federal Court of Justice will also uphold 

this ruling in the future
127

.

The consequences of a conflict between the provisions of a shareholders agreement and the 

articles of the company depend upon the content of the shareholders agreement. As explained, 

shareholders agreement may provide provisions that relate to the mandatory content of the 

articles, as long as they are also identically stipulated in the articles of association. If there is a 

conflict between the provisions of the shareholders agreement and the company’s articles of 

association relating to the mandatory content, the provisions in the articles of association prevail. 

Furthermore, shareholders may be held liable towards the company for breach of fiduciary 

duties, if they execute the shareholders agreements contrary to the articles of association of the 

company
128

.

If other matters in the shareholders agreement that are not governed by the articles of association 

conflict with the company’s articles of association, one has to differentiate between the situation 

where all shareholders are party to the shareholders agreement and situations where only some of 

the shareholders are party. In the first instance, the shareholders agreement prevails. If only some 

of the shareholders concluded the shareholders agreement, the shareholders who are not party to 

the shareholders agreement can still exercise their rights arising from the company’s articles of 

association
129

.

In a limited liability company, a shareholders agreement, signed by all shareholders, can replace 

a decision by the shareholders meeting. However, the German Federal Court of Justice has held 

that shareholders agreements that do not observe the mandatory formal requirements for 

amendments to the articles of association are invalid insofar as they lead to permanent changes 

that are contrary to the articles of association
130

. This is the case e.g., if a provision in the articles 

of association provides that members of the supervisory board be appointed for a limited period, 

but the shareholders agreement provides that a certain person be appointed for life. Such an 

125
Hueck/Fastrich in: Baumbach/Hueck, GmbHG, 19th edition 2010, Article 3 No. 53.

126
BGH NJW 1983, 1910, 1911 ("Kerbnägel"); BGH NJW 1987, 1890, 1891.

127
Pentz in: Münchener Kommentar zum Aktiengesetz, 3rd edition 2008, Article 23 No. 194.

128
Ulmer in: Ulmer/Habersack/Winter, Großkommentar GmbHG, Volume 1 Introduction, Articles 1-28, 2005, 

Article 3 No. 116.

129
Noack, Gesellschaftervereinbarungen bei Kapitalgesellschaften, 1994, page 122.

130
BGH NJW 1993, 2246 ("Satzungsdurchbrechung").
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agreement would need to be in line with the formal requirements for amending the articles, such 

as notarisation and registration in the commercial register. The reason behind this ruling is that 

agreements leading to a permanent change to the articles of association concern not only an 

internal aspect of the company, but also may relate to third parties and future shareholders who 

need to be able to rely on any amendments to the articles of association being made in line with 

mandatory statutory requirements.

Shareholders of a limited liability company are not obliged to disclose their shareholders’ 

agreements. With regard to public companies a shareholders’ agreement which provides for a 

right or obligation to acquire voting shares in the public company has to be disclosed if the 

contents of the shareholders’ agreement relate to 5 percent or more of the voting shares of the 

publicly listed company. Non-compliance with the disclosure requirements applicable to 

shareholders’ agreements generally does not lead to a loss of rights under the underlying shares. 

However, the German regulator (Bundesanstalt für Finanzdienstleistungsaufsicht) may fine such 

non-compliance. The maximum fine will be EUR 1,000,000.00 per violation. 

(d) Italian law

1. Difference between public and private companies

The ICC did not distinguish between "public" and "private" companies until 2003, when the ICC 

section governing company law, de facto, introduced the concept without expressly referring to 

the notion of "public" and "private" companies, but referring instead to the notion of companies 

"making recourse to the capital market", which includes listed companies and companies whose 

shares are "diffused among the public"
131

. The notion of "listed companies", however, is not new 

to Italian law: since the early 70’s the legislator has introduced specific rules applicable to listed 

companies, some of which now extend to companies whose ownership is "diffused among the 

public"
132

. Over the years, the rules applicable to these companies have been increasingly 

harmonised with the corresponding rules of other EU countries. This culminated with the 

enactment of Italian Legislative Decree No. 58 ("Italian Financial Act") in 1998, the content of 

which is very similar to the corresponding legislation of many other EU countries.

As mentioned, the 2003 reform of the ICC section governing corporate law led to three layers of 

rules depending on the form of company used, and the broadness of the ownership of the 

131
Article 2325-bis ICC.

132
This distinction was introduced by the legislator to make the transition from an unlisted company to a listed 

company, contained in the Financial Act more gradual for companies intending to request authorisation to 

trade their shares on a regulated market (see Campobasso, Diritto commerciale, Vol. 2 - Diritto delle società, 

VII edition, Torino, 2009, page 151. 
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company’s share capital: 

(i) closed companies, i.e., either (a) limited liability companies (Società a 

Responsabilità Limitata) ("S.r.l."), the rules for which were conceived precisely for 

"closed" companies (although broad ownership of a S.r.l. is technically possible), or 

(b) joint-stock companies (Società per Azioni) ("S.p.A.") unlisted and not "making 

recourse to the capital market" (see below);

(ii) companies whose shares are "diffused among the public", i.e., joint-stock companies 

with shares widely distributed among the public, but unlisted or not traded on a stock 

exchange (or over the counter)
133

. These companies are subject not only to the 

general rules of joint-stock companies, but also to additional rules set out by the ICC 

in consideration of the general interests that are normally at stake when shares are 

widely distributed among the public.

(iii) Listed companies, i.e., joint-stock companies with shares listed and traded on a stock 

exchange (or over the counter). These companies are not only subject to the general 

rules on joint-stock companies "making recourse to the capital market" (as defined 

under the ICC), but also to the specific provisions set out in the Italian Financial Act.

From a general standpoint:

o rules applicable to limited liability companies are typically very flexible, by allowing, inter 

alia, (a) unrestricted allocation of governance directly to shareholders and directors 

appointed by them; (b) by-laws provisions reflecting undertakings usually provided for by 

investment and shareholders agreements; (c) flexible withdrawal rights; and (d) fewer 

controls;

o rules applicable to joint-stock companies are generally less flexible than those applicable to 

limited liability companies, and become increasingly inflexible if these companies "make 

recourse to the capital market". In the latter case (which could commonly be deemed as the 

joint-stock company being "public") the rules specifically aim to:

(i) offer a higher level of protection to minority shareholders;

133
Pursuant to Article 2-bis of the regulation implementing the Italian Financial Act concerning the discipline of 

issuers, and adopted by Consob under resolution No. 11971 of 14 May 1999, the notion of issuers of shares 

widely distributed among the public means issuers that simultaneously: (a) have more than 200 shareholders, 

besides the controlling shareholders, owe at least 5% of the paid-up share capital; and (b) are not eligible to 

draw up the annual financial statements in a simplified form. These limits are considered to have been 

exceeded only if the shares: (i) have been publicly offered for subscription and sale, or have constituted the 

consideration of an exchange tender offer; (ii) have been the subject of a placement, in any form; (iii) are 

traded on multilateral trading systems with the consent of the issuer or the controlling shareholder; (iv) are 

issued by banks and bought or subscribed at their offices or branches.
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(ii) ensure transparency of situations which may significantly condition their corporate 

governance (e.g., ownership, shareholders agreements); 

(iii) ensure greater independence to people or bodies with management and control 

responsibilities within the company; and

(iv) adapt the general rules of the ICC governing the functioning of the corporate bodies 

to the greater number of shareholders which characterises public companies (e.g., the 

quorum required to validate shareholders meeting resolutions). 

Because the rules applicable to limited liability companies almost entirely conform to the 

principle of freedom of contract, we will mainly focus on the differences between the rules 

applicable to joint-stock "private" companies and joint-stock "public" companies.

Articles of association

The content of the articles of association of companies is mainly governed by the Italian Civil 

Code. As said, rules concerning articles of associations of limited liability companies (i.e., the 

legal form conceived for closed companies) generally allow greater flexibility than the 

corresponding rules for joint-stock companies (i.e., the legal form conceived for public 

companies).

Conversely, the flexibility of the articles of association of joint-stock companies may vary 

depending on whether they are "public" (i.e., "making recourse to the capital market") or 

"private". Articles of association of "public" joint-stock companies must include provisions and 

mechanisms to ensure easier transferability of shares, increased transparency, and improved 

protection for minority shareholders. 

For instance, private joint-stock companies are relatively free to determine the system to appoint 

directors, whereas in listed joint-stock companies, the directors must be appointed through a 

system of "lists", to ensure that at least one of the board members be expressed by the minority 

list, and at least one of the board of directors members must be independent
134

.

The articles of association of public and private companies also differ with reference to their 

auditing systems. The discipline, previously contained in both the Italian Financial Act and the 

ICC, has recently been reformed and combined under a single bill
135

. The new discipline tends to 

harmonise the provisions on the auditing of listed and unlisted companies; however, there is a 

group of provisions which applies only to the so-called "entities of public interest", this notion 

134
A similar provision exists for the appointment of statutory auditors.

135
Legislative Decree No. 39 of 27 January 2010. 
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including listed companies, companies whose shares are diffused among the public, and 

companies conducting a particular activity (such as banks, insurance companies, investment 

management companies, brokerage companies, etc.). First, only "entities of public interest" (or 

companies controlling them, controlled by them, or subject, with them, to common control by 

another company), and companies which have to draw up the consolidated financial statements, 

have to appoint an external auditing company, or an individual auditor, whereas in the other 

types of companies, the auditing may be carried out by the statutory auditors
136

. Second, in the 

"entities of public interest", auditors are appointed for nine or seven years, depending on whether 

an auditing company or an individual auditor is concerned. Their mandate cannot be renewed for 

three years from the termination of the previous mandate; in other types of companies, auditors 

are appointed for three years, and the company can freely renew their mandate. Third, even 

though the new provisions set forth a common discipline concerning the independence of the 

auditors (i.e., a company cannot appoint an auditor or an auditing company if there is a financial, 

working, business, or any other kind of relationship between them, and the auditors must adopt 

an internal procedure to detect and prevent any situation arising that could affect their 

independence), further precautionary measures are provided for "entities of public interest", i.e.: 

(i) the auditors appointed by a company cannot provide the company other services (such as 

evaluation services, pro veritate opinions, book-keeping); (ii) the auditing of a company cannot 

be carried out by former directors, statutory auditors, or executives of the company for two years 

from the termination of their offices, and, vice versa, a person who has audited the accounts of a 

company cannot hold an office on the board of directors or on the board of statutory auditors of 

that company for two years from the termination of their offices; and (iii) further independence 

requirements may also be prescribed by the Italian Companies and Securities Commission

(Commissione Italiana per la Societa e la Borsa) ("Consob"). 

Another difference between the articles of association of private and public companies concerns 

the issuance of special categories of shares. Under Italian law, any joint-stock company may 

create, within certain limits
137

, special categories of shares (e.g., shares bearing no voting rights, 

shares bearing a right to vote on certain subjects only, etc.)
138

. However, only companies which 

do not make recourse to the capital market may issue shares bearing a voting right limited to a 

certain amount, or whose voting rights are arranged in instalments ("azioni a voto scalare")
139

. 

On the other hand, only listed companies may issue savings shares ("azioni di risparmio"), 

which only grant preferential patrimonial rights, not the right to vote at shareholders meetings
140

.

136
Article 2409-bis ICC and Article 16 of Legislative Decree No. 39 of 27 January 2010.

137
In particular, a share may not grant more than one vote, and the shares with limited voting rights cannot be 

issued for an amount higher than 50% of the share capital.

138
Article 2351 ICC.

139
Article 2351, Paragraph 3, ICC.

140
Articles 145-147 of the Italian Financial Act.
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The provisions of the articles of association of a company may also differ with reference to 

attending shareholders meetings by proxy, as the law provides different rules depending on the 

particular type of company concerned (i.e., listed, unlisted, making recourse to the capital 

market, etc.). As for unlisted companies, any shareholder may attend shareholders meetings by 

proxy; however, the company charter of companies which do not make recourse to the capital 

market may limit or restrict this possibility. In any case, the proxy must always be in writing, it 

may not be granted to persons under the control of the majority (e.g., directors, statutory 

auditors, employees of the company, etc.) and a person cannot represent more than a certain 

number of shareholders (depending on the amount of the share capital)
141

. As for listed 

companies, the applicable discipline has recently been modified, and in particular: (i) the proxy 

can also be granted electronically
142

; (ii) unless otherwise provided in the by-laws, the company 

must designate a person for each shareholders meeting to which the shareholders may grant a 

proxy for all or some of the agenda items
143

; and (iii) the last-mentioned subjective and 

quantitative limits concerning proxies are not applicable to listed companies. Furthermore, two 

instruments have been introduced to facilitate the collection of proxies by a group of 

shareholders wishing to adopt a particular resolution: the solicitation of proxies (which is a 

request for proxies made by a promoter with an interest in a certain resolution being adopted, and 

which must contain exhaustive information on the resolution to be adopted) and the collection of 

proxies (which is a request for proxies made by an association of shareholders, which can be 

addressed to the members of the association only)
144

.

Other rules specifically applicable to "public" joint-stock companies seem inspired by the idea 

that any divestment in a "public" company should preferably be granted by the market, such as 

the rule stating that a shareholder may withdraw from the company only in certain circumstances 

(e.g., a serious change to the company purpose, a change to the company type, the transfer of the 

registered offices, etc.), whereas "private" companies are permitted to introduce further reasons 

for withdrawal in their by-laws. 

Registration of internal documents

The ICC specifies the corporate resolutions and documents that a company, regardless of 

whether it is public or private, has to file with the Companies Registry, such as the articles of 

association, the by-laws, certain minutes of Shareholders Meetings or of the meetings of the 

Board of Directors, etc. 

141
Article 2372 ICC.

142
Article 135-novies of the Italian Financial Act.

143
Article 135-undecies of the Italian Financial Act.

144
Article 136 et seq. of the Italian Financial Act.
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Public companies are subject to an additional level of disclosure and transparency, and much 

more information and documentation has to be made available to the public in particular forms, 

and communicated to Consob. 

Disclosure obligations applicable to public companies and their shareholders contemplate, inter 

alia:

(i) disclosure of beneficial ownership of shares;

(ii) disclosure of the main provisions of shareholders agreements
145

;

(iii) quarterly disclosure of selected financial data;

(iv) disclosure of "price-sensitive" information
146

;

(v) disclosure of any change concerning the rights the various categories of shares issued 

by the company grant;

(vi) publication of the notice of shareholders meetings;

(vii) disclosure of particularly important transactions envisaged by the company.

Finally, Consob may also specifically order the disclosure of certain significant facts concerning 

the company by.

Shareholders agreements

The discipline of shareholders agreements is slightly different between private and public 

companies, especially with regard to duration and transparency.

Shareholders agreements concerning unlisted companies can have a maximum duration of five 

years, regardless of whether the parties agreed upon a longer term; agreements may however be 

automatically renewed upon their expiration. If the agreement is concluded for an indeterminate 

period, each party is entitled to withdraw upon a 180-day prior notice
147

. 

Shareholders agreements of listed companies can have a duration no longer than three years 

regardless of whether the parties agreed upon a longer term; agreements may however be 

renewed upon their expiration. If the agreement is concluded for an indeterminate period, each 

145
See Section "Shareholders agreement” below.

146
"Price sensitive” information is any information, not publicly available, concerning a listed company which, 

if made publicly available, could significantly influence the price of the titles offered by that company 

(Article 114 of the Italian Financial Act).

147
Article 2341-bis ICC.



- 41 -

63075368v1

th
ir

d
 d

ra
ft

party is entitled to withdraw upon a six-month prior notice being given
148

. 

Shareholders agreements relating to companies making recourse to the capital market are also 

subject to disclosure. 

Pursuant to Article 2341-ter ICC, if the shareholders agreements concern companies "making 

recourse to the capital market", the agreement must be notified to the company and expressly 

declared at the beginning of any shareholders meeting. In the absence of a declaration, the 

owners of the shares to which the shareholders agreement refers cannot exercise their voting 

rights, and the resolutions adopted with their decisive vote may be challenged. 

Further disclosure requirements apply to listed companies: Article 122 of the Financial Act states 

that within five days from its execution, and provided that the shares to which the shareholders 

agreement refers represent more than 2% of the share capital of the company, a shareholders 

agreement relating to a listed company must be: (i) notified to Consob; (ii) published in abstract 

form in the Italian daily press; (iii) filed with the relevant Companies Registry; and (iv) notified 

to the relevant company. In case of non-compliance to such disclosure obligations, the 

shareholders agreement is considered null and void and the voting rights attached to listed shares 

for which the requirements of disclosure have not been satisfied may not be exercised. Any 

shareholders resolution or any other act adopted with the decisive vote of such shares may be 

challenged
149

. The resolution may also be challenged by Consob.

Shareholders agreements concerning companies which are not listed nor make recourse to the 

capital market are not subject to disclosure obligations.

2. Shareholders agreements and articles of association

Shareholders agreements have a "contractual" nature and are thus subject to contract law 

provisions, which are generally based upon the principle of freedom of contract. Only the parties 

to shareholders agreements are bound by such agreement. Its provisions do not automatically 

apply to a new shareholder. A new shareholder has to accede to the shareholders agreement to be 

bound by its provisions. 

On the other hand, the by-laws of a company have a "corporate" nature. Accordingly, all the 

shareholders (including those who are party to a shareholders agreement, and future or new 

shareholders) are bound by its provisions. 

148
Article 123 of the Italian Financial Act.

149
Article 122 of the Italian Financial Act.



- 42 -

63075368v1

th
ir

d
 d

ra
ft

The company’s corporate charter will always prevail over the provisions set out in a shareholders 

agreement because it is binding on all the shareholders and the company. This implies, for 

example, that: (i) breach of the provisions set out in a shareholders agreement regarding the 

exercise of voting rights does not invalidate the shareholders resolution passed in violation of the 

voting rights provisions of the shareholders agreement; and (ii) breach of the provisions set out 

in the shareholders agreement regarding the right of pre-emption of the other parties to the 

shareholders agreement for transfer of shares does not invalidate the transfer, even though 

transferred in violation of the provisions set out in the shareholders agreement. As a consequence 

of the contractual nature of the shareholders agreement, non-breaching shareholders are of 

course entitled to claim damages from the breaching party. However, the party may only ask for 

compensation damages, whereas shareholders may also ask for the specific performance for 

breach of the company’s corporate charter.

(III) Affiliated person

How is the term "affiliated person" defined? Does a legal definition exist? Is there any 

common definition for all fields of law?

(a) Dutch law

There is no common definition for the term "affiliated person" that applies to all areas of Dutch 

law. Equivalent terms are separately defined for each relevant field of civil law.

In Book 2 DCC, which applies to legal persons incorporated under Dutch law, a company is 

regarded "affiliated" if it is connected in a group or has a participation in a legal person. As 

group companies are considered independent legal entities, unified in an organisation that act as 

an economic unit
150

. A company has a participation or participating interest if it contributes 

capital with the object of a long lasting relationship with such legal person for the furtherance of 

its own activities
151

. If one-fifth or more of the issued capital is contributed, participation is 

presumed to exist.

Under the Dutch Corporation Income Tax Act (Wet op de vennootschapsbelasting 1969) 

("DCITA"), there are different types of "affiliated persons". For the purpose of the transfer 

pricing rules in the DCITA, "affiliated" means affiliated either by, direct or indirect, 

shareholding (including affiliation through a common shareholder) or through participation in 

150
Article 2:24b DCC.

151
Article 2:24c DCC. 
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the management of, or supervision over, a company
152

. 

For certain other specified provisions of the DCITA, including certain anti-abuse measures, a 

related party is (i) an entity in which a corporate taxpayer has an interest of at least one-third; or 

(ii) an entity that has at least an interest of one-third in the corporate taxpayer; or (iii) an entity in 

which a third party has an interest of at least one-third whilst this third party also has an interest 

of at least one-third in the corporate taxpayer; or (iv) an entity with which the corporate taxpayer 

forms a fiscal unity. "Interest" is undefined but generally includes also interests other than equity 

interests. A corporate taxpayer is regarded "affiliated" with an individual if the individual holds, 

alone or (for certain provisions) together with certain relatives, an interest of at least one-third in 

that corporate taxpayer or in another entity that is a related entity of that corporate taxpayer
153

. 

The thin cap provisions in the DCITA refer to both the definition of related party
154

as described 

above and the definition of Book 2 DCC.

From an Anti-Trust and Merger Control law perspective, an "affiliated person" is a company that 

has a decisive voice in the activities of another company. The companies concerned are 

considered a concentration and are also jointly liable for infringements within the meaning of the 

EC Merger Regulation and the Treaty on the Functioning of the European Union
155

. This could 

also be the case with a joint venture if it operates as an independent economic entity.

(b) French law

There is no general definition for "affiliated persons" under French law. However, the FCommC 

defines similar concepts under which parties are "affiliated" because of their strong relationship 

or coordinated action. Thus, French law uses the notion of "control" to mean that a person or a 

company has a decisive influence over the management of another entity. 

Under Article L. 233-1 of the FCommC
156

, a parent-subsidiary relationship exists when a 

company owns more than 50% of the share capital of another, with the former exercising control 

over the latter. Furthermore, a company is deemed to control another company (i) when it 

directly or indirectly holds a majority of the voting rights at that company’s general meetings; 

(ii) when it alone holds a majority of the voting rights in that company by virtue of an agreement 

152
Article 8b DCITA.

153 Section 10a, Paragraphs 4 and 5 DCITA. 

154 Defined in section 10a Paragraph 4 DCITA.

155 Article 3, Paragraph 2 EC Merger Regulation; Articles 101 and 102 Treaty on the Functioning of the 

European Union.

156
Article L. 233-1 of the FCommC: "When a company owns more than half of the capital of another company, 

the second company shall be regarded, in order to apply this chapter, as a subsidiary of the first company.”
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entered into with other partners or shareholders, and the agreement is not contrary to the 

company’s interests; (iii) when it effectively determines the decisions taken at that company’s 

general meetings through the voting rights it holds; or (iv) when it is a partner or shareholder of 

that company and has the power to appoint or dismiss the majority of the members of that 

company’s administrative, management or supervisory structures
157

.

A company is also presumed to exercise control when it directly or indirectly holds over 40% of 

the voting rights, and no other partner or shareholder directly or indirectly holds a percentage 

larger than its own
158

. The courts seem to extend the definition of the notion of control
159

.

Two or more companies acting in concert are deemed to jointly control another company when 

they effectively determine the decisions taken at its general meetings
160

. The French FCommC 

defines "acting in concert" (action de concert) as an agreement entered into by several persons to 

buy, sell or exercise voting rights so they can implement a common policy in the company or 

obtain control of the company
161

. Acting in concert requires an agreement between the parties to 

coordinate their actions regarding the company
162

. Again, what is important is the objective of 

obtaining joint control of a company
163

. Such an agreement is presumed to exist in several 

situations
164

. Persons acting in concert are jointly and severally bound by the obligations 

imposed on them by the laws and regulations.

The FCommC also regulates related-party agreements (conventions réglementées) which are 

agreements (either directly or through an intermediary) between the company and its general 

manager, an assistant general managers, a director, a shareholder with over 10% of the voting 

rights or the entity which controls the company (within the meaning of Article L. 233-3)
165

. 

Because these persons have decisive influence or control over the company, agreements entered 

into between them and the company must be subject to the prior consent of the board of 

157
Article L. 233-3 of the FCommC.

158
Article L. 233-3, II of the FCommC.

159
R. Mortier, De l'intérêt de contrôler conjointement quand on est ultra-majoritaire, Droit des sociétés No. 11, 

November 2010, commentary 207. See also: Cour de Cassation, commercial division, 29 June 2010, No. 09-

16.112, Lignac c/ Sté Groupe Hersant Média (GHM).

160
Article L. 233-3, III of the FCommC.

161
Article L. 233-10 of the FCommC, modified by the law No. 2010-1249 of 22 October 2010, Article 48.

162
Mémento F. Lefebvre, Sociétés commerciales, 2011, page 966; Franck Martin Laprade, Concert et Contrôle, 

Joly Editions, 2007.

163
R. Mortier, Toilettage légal de la définition de l’action de concert, Droit des sociétés No. 8, August 2010, 

commentary 165. See also Memento F. Lefebvre, Sociétés commerciales, 2011, page 1315.

164
E.g., between a company, the chairman of its board of directors and its executive officers, between a 

company and the companies it controls within the meaning of Article L. 233-3, between companies 

controlled by the same person or persons, between the trustee and the beneficiary of a trust agreement if the 

beneficiary is the settler.

165
Article L. 225-38 of the FCommC.
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directors.

A European Commission regulation
166

requires certain related party disclosures in the financial 

statements, to reflect the possibility that an entity’s financial position may have been affected by 

the existence of related parties and by transactions with those parties. Under this regulation, a 

related party is "a person or entity related to the entity preparing its financial statements" 

(referred to as the "reporting entity"). 

A person or a close member of that person’s family is related to a reporting entity if that person 

controls, or jointly controls, or has significant influence over the reporting entity, or is a member 

of the key management
167

of the reporting entity, or of a parent of the reporting entity. Therefore, 

close family members, key management members, and key shareholders are classified as related 

parties. In addition, an entity is related to a reporting entity notably when the entity and the 

reporting entity are members of the same group (which means that each parent, subsidiary, and 

fellow subsidiary is related to the others), or one entity is an associate or joint venture of the 

other entity.

(c) German law

Under German law there is no definition for the term "affiliated person" that applies to all fields 

of civil law. This term or an equivalent term (e.g., "acting in concert") is instead defined 

separately for each relevant field of civil law. Thereby, it is ensured that the specifics of each 

relevant field of civil law are taken into account when the term "affiliated person" or an 

equivalent term is interpreted
168

.

Under the GSTA the term "affiliated person" (verbundenes Unternehmen) means the fact that a 

company is groupwise (konzernrechtlich) connected to and controls the "affiliated person", 

Article 15 GSCA, be it e.g., because it owns over 50% of the share capital of the affiliated 

person (Article 15 GSCA), it dominates over another company (Article 17 GSCA), or because it 

is a member of a group of companies (Konzern, Article 18 GSCA).

From a fiscal point of view the term "affiliated person" (verbundenes Unternehmen) can likewise 

166
Commission Regulation (EU) No. 632/2010 of 19 July 2010 amending Regulation (EC) No. 1126/2008 

adopting certain international accounting standards in accordance with Regulation (EC) No. 1606/2002 of the 

European Parliament and of the Council as regards International Accounting Standard 24 and International 

Financial Reporting Standard 8.

167
Under Article 9, key management personnel are persons with authority and responsibility for directly or 

indirectly planning, directing, and controlling the activities of the entity, including any director (whether 

executive or otherwise) of that entity.

168
Cf. Christop von Bülow in: Kölner Kommentar zum WpHG, 2007, Article 22 No. 13.
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be determined by taking into account a company’s equity participation in another company
169

. 

Statutory provisions in other fields of law, instead, consider whether a company holds the 

majority of the voting rights and disregard any reference to the capital participation in 

determining the meaning of control. Hence, it is only essential that a company has the possibility 

to directly influence and determine the management of the controlled company. This is, for 

example, the case with regard to anti-trust law (Kartellrecht) and merger control law 

(Fusionskontrolle). Additionally, since the parent company and its subsidiary are regarded as one 

entity, the parent company which controls the subsidiary is jointly liable for any violation by the 

subsidiary of anti-trust law provisions.

The statutory law regarding the security acquisitions and takeovers focuses on the term "acting in 

concert", Article 30 Paragraph 2 German Securities Acquisition and Takeover Act 

(Wertpapiererwerbs- und Ü bernahmegesetz) ("GSATA"). Acting in concert is conceived as an 

informal cooperation and coordination of several persons, generally investors, for the purpose to 

jointly gain influence over another company. These companies need not be connected through a 

group corporation, nor does one need be a direct or indirect subsidiary. A parent company may 

act together both with its subsidiary and an unaffiliated third party. The decisive factor is 

whether the companies deliberately coordinate their actions, e.g., by exercising their respective 

voting rights in a specific way in order to alter the business focus of the target company
170

.

(d) Italian law

The common meaning of "affiliate" in the English language has no real equivalent in the Italian 

language, which only contemplates the notions of "subsidiary" (società controllata) and 

"connected" company (società collegata). 

Under the ICC

171

, a company is deemed to be "controlled" by another (the former being called 

"subsidiary" and the latter "parent") if: 

(i) the parent company holds, directly or indirectly, the majority of the votes at the 

shareholders meeting of the subsidiary; 

(ii) the parent company holds, directly or indirectly, sufficient votes to exert a decisive 

influence in the shareholders meeting of the subsidiary; or 

(iii) the subsidiary is under the dominant influence of the parent company due to a special 

contractual relationship. 

169
See Article 3 of the EU directive 2003/49/EG dated 3 June 2003.

170
Wackerbarth in: Münchener Kommentar zum Aktiengesetz 3rd edition 2011, Article 30 WpÜ G No. 42.

171
Article 2359, Paragraph 1, ICC.
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Other than the notion of "subsidiary", the ICC also provides for a definition of "connected 

companies" (società collegate) stating that they are companies over which another entity 

exercises a considerable influence
172

. This influence is presumed when at least one fifth, or one 

tenth if the company has shares listed on a regulated market, of the votes can be exercised at 

shareholders meetings. 

Although the notion of "control", "subsidiary", and "connected" under the ICC typically applies 

unless otherwise provided, many fields of law provide for different notions. For instance, 

antitrust laws typically include situations of "joint control", whereas laws regulating financial 

reporting would typically reflect notions provided for by the Accounting Principles in the notion.

Finally, from a fiscal point of view, the notion of "affiliate" may vary depending on the nature 

and scope of the relevant tax framework: some tax rules may refer to the notion of "control" 

provided by the ICC; other tax rules instead refer to the notion of "qualified shareholding", 

where a qualified shareholding is a shareholding entitling the holder to exercise more than 20% 

(2% if listed) of the voting rights at ordinary shareholders meetings of the subsidiary, or more 

25% (5% if listed) of the share capital
173

. Furthermore, Italian CFC rules
174

provide for the 

notion of entities which are resident in a country included in the CFC black list, and in which the 

Italian resident companies holds, directly or indirectly, a stake exceeding 20% (10% in the case 

of listed companies).

Apart from all the notions of "affiliate", which may be inferred from the different notions of 

"control", all considering the "affiliate" in its capacity of being "controlled" by one or very few 

entities, under a completely different perspective an "affiliate" may be considered in its capacity 

of potentially acting in conflict of interest. Under this perspective, Italian law normally refers to 

the much broader notion of "related party", which typically includes - in addition to the notion of 

"affiliate" - a number of individuals and entities whose relationships with the company should be 

carefully scrutinised
175

. In respect of these parties, the law generally prescribes disclosure 

172
Article 2359, Paragraph 3, ICC.

173
Among others, see Article 67 of the IITA.

174
Article 168 of the IITA.

175
The notion of "related parties” is provided by the Intenrational Accounting Standards (IAS) at Principle 24.9. 

This notion includes, inter alia, in addition to individuals and entities linked to the company by a control 

relationship: (i) members of key management of the company or of a parent of the company; (ii) entities 

which are associates or joint ventures of the company or entities which are joint ventures of a third party of 

which the company is an associate; and (iii) post-employment defined benefit plan for the benefit of 

employees of either the company or an entity related to the company.
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obligations aimed at preventing the execution of transactions in conflict of interest
176

.

(IV) Quasi-treasury shares

Does the concept of "quasi-treasury shares" exist?

(a) Dutch law

1. General concept

In the Netherlands, the parent company's discretionary power to purchase shares in its capital, 

which we define as treasury shares, determines if a subsidiary company may acquire quasi-

treasury shares
177

.

Under Dutch law an acquisition of treasury shares is permitted when the shares are fully paid-up 

and acquired without consideration. However, fully paid-up shares may also be acquired for 

consideration if:

(i) the consideration is paid from freely distributable reserves; 

(ii) the nominal number of shares to be purchased and of shares in its capital held by 

the company and its subsidiaries is not more than half of the issued capital;

(iii) the articles of association permit the acquisition; and 

(iv) the general shareholders meeting, or other corporate body appointed to do so 

under the articles of association or the general shareholders meeting, authorises 

the acquisition. 

2. Shareholders rights under quasi-treasury shares

Under Dutch law no distinction is made between shareholders' rights under treasury shares and 

quasi-treasury shares; they are treated the same. 

No vote may be cast by the company at a general meeting regarding shares belonging to the 

company or to a subsidiary. This also holds true for shares where either entity holds depositary 

receipts. Moreover, neither the company nor a subsidiary may cast a vote for a share to which it 

176
For example, pursuant to Article 2427, point 22-bis, ICC, the additional note to the financial statements 

(Nota integrativa) should report the transactions between the company and its related parties. Moreover, in 

relation to companies making recourse to the capital market, the managing bodies of the company must 

disclose transactions with related parties in the management report (Article 2391-bis ICC).

177
Article 2:98d/ 207d DCC.
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has a right of usufruct or a pledge
178

. The voting rights of usufructuaries and pledgees of shares 

belonging to the company and its subsidiaries are, however, not to be excluded if the usufruct or 

pledge was established before the share became the property of the company or a subsidiary 

thereof. 

It is possible to receive dividends on treasury shares. Profits accrue to all shareholders unless 

stated otherwise in the articles of association
179

. In practice, most articles of association exclude 

the possibility of distribution of dividends to the company itself. However, to calculate the 

profits to be distributed, the shares held by the company in its own capital are included, unless 

the articles of association provide otherwise
180

.

(b) French law

Self-subscription has been strictly prohibited since a decision in 1883
181

, which was later 

affirmed by the law of July 24 1966
182

on joint stock companies (sociétiés anonymes). Indeed, by 

subscribing to its own shares, a company deceives the public and infringes the law
183

. The 

repurchase of shares is the onerous acquisition by a corporation of its own shares which are then 

called "treasury shares" (autodétention).

Under French law, a company is permitted to repurchase its own shares, subject to certain 

conditions
184

. Pursuant to Article L. 225-210 of the FCommC, a company shall not hold, either 

directly or through a person acting in their own name but on the company's behalf (i.e., a 

nominee), more than 10% of the total of its own shares, or more than 10% of any given category.

It must be noted that these shares held by the company do not give entitlement to dividends and 

are deprived of voting rights
185

. Furthermore, a company can issue redeemable shares when its 

178
Article 2:118/ 228, Paragraph 7 DCC.

179
Article 2:105/ 216, Paragraph 1 DCC.

180
Article 2:105/ 216, Paragraph 5 DCC.

181
Paris Court of Appeal, 19 March 1883, Revue des sociétés 1883, page 289.

182
Article L. 225-206-I of the FCommC.

183
Pleadings of Counsel Calary related to the proceedings of 19 March 1883 before the Court of appeal.

184
Article L. 225-206-II of the FCommC: for example, a company may repurchase its own shares to cancel a 

specified number of shares when there is a capital reduction not motivated by losses (Article L. 225-207) or 

to allot shares to their employees in the context of a profit-sharing scheme (Article L. 225-208). Furthermore, 

when a company’s shares are admitted to trading on a regulated market it may purchase a number of shares 

representing up to 10% of the company's capital (Article L. 225-209).

185
Article L. 225-210 of the FCommC.
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articles of incorporation so provide
186

.

There is no definition for "quasi-treasury shares" under French law. However, the concept may 

be compared to the notion of "auto-control" (autocontrôle). There is "auto-control" when a 

company controls itself through the intervention of another company that it controls directly or 

indirectly
187

. 

For instance, there is "auto-control" when a company is partly owned by its subsidiary. The 

parent company’s shares owned by the subsidiary are called "auto-control shares." Therefore, 

this scheme creates a self-control of the company in the sense that it enables the company to own 

part of its own capital
188

.More specifically, direct cross-ownership (also called "reciprocal 

shares") is the mutual ownership of shares by two companies. Both companies own shares of the 

other. This situation is regulated under the FCommC because of the risks it creates, i.e., fictitious 

capital issues and risk of self-appointment by the directors. Issues of fictitious share capital may 

arise since, in this hypothesis, the capital of each company is indirectly represented by its own 

capital. However, this risk is limited by a 10% cap set out in Article L. 233-29 of the FCommC: 

a joint stock company may not own shares in another company if the latter holds over 10% of its 

capital. 

To prevent self-appointment of directors, when a controlled company owns shares or voting 

rights in a parent company, these voting rights cannot be exercised at parent company 

meetings
189

. Nevertheless, the other shareholders’ rights remain (subscription rights and 

allotment rights). Companies holding auto-control shares are still permitted to receive 

dividends
190

.

186
Ordinance No. 2004-604 of 24 June 2004. A joint stock company can issue shares which are to be redeemed 

at the option of the company. Redeemable shares give the shareholder temporary membership in the 

company since they carry the rights to be bought back (redeemed) by the company at a future date. However, 

a company can only issue redeemable shares when the articles of association so provide. In addition, all the 

details of the redemption, including the redemption date and the price to be paid for the shares, must be 

contained in the articles. Article L. 228-12 of the Commercial Code only authorises companies to make 

shares with preemptive rights redeemable. Article L. 228-11 of the Commercial Code defines shares with 

preemptive rights as "shares carrying any specific right."

187
JurisClasseur Commercial, Fascicule 1574, Participation réciproques, No. 55.

188
A. Couret, L’autocontrôle, RJ com., special edition "La stabilité du pouvoir et du capital dans les sociétés par 

actions", November 1990, page 55.

189
Article L. 233-31 of the FCommC. See also: Law No. 89-531 of 2 August 1989; F.-D. Poitrinal,

Autocontrôle, les nouvelles règles du jeu, Banque October 1990, No. 509, page 908; L'intérêt pratique des 

actions d'autocontrôle après le 1erjuillet 1991, Les Petites Affiches, 4 October 1991, No. 119, page 18.

190
JurisClasseur Commercial, Fascicule 1574, Participation réciproques, No.56.
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(c) German law

1. General concept

Under German law a company is generally not permitted to acquire its own shares, cf. Article 71 

GSCA. Quasi-treasury shares of a company are shares that are acquired by a third party for the 

account of the corporation itself or acquired by or in possession of an affiliated company or 

which are acquired or in possession of a third party for the account of the affiliated person 

itself
191

. Under German statutory law acquisition of quasi-treasury shares is only permitted in 

accordance with Article 71d GSCA. Pursuant to this provision, quasi-treasury shares may only 

be acquired under the prerequisites of Article 71 Paragraph 1 No. 1 to 5, 7, 8, and Paragraph 2 

GSCA. This generally means that an acquisition is only permitted if 

(i) thereby an imminent severe damage to the company can be averted;

(ii) the shares are offered to employees of the corporation;

(iii) the acquisition serves the purpose of compensating shareholders under certain 

provisions of the GSCA and German Transformation Act (Umwandlungsgesetz) 

("GTA");

(iv) the acquisition occurs free of charge;

(v) the acquisition occurs by universal succession;

(vi) the corporation is a credit institution and the acquisition serves the purpose of trading 

securities; or

(vii) the acquisition occurs due to an authorisation by the shareholders meeting which is 

valid for at least five years and determines the lowest and the highest equivalent 

value and the proportion of the share capital, while the purpose of trading with own 

shares is excluded.

Furthermore, the acquired quasi-treasury shares and the shares the company already holds may 

not exceed 10 % of the share capital of the company. Therefore, the range of application of 

quasi-treasury shares is fairly narrow.

191
Hüffer in: Hüffer Aktiengesetz, 9th edition 2010, Article 71d No.2 et seq.; cf. Oechsler in: Münchener 

Kommentar zum Aktiengesetz, 3rd edition 2008, Article 215 No. 5; it is decisive whether the affiliated 

company acquires the shares of the parent company in rem or is in possession of the shares in order to 

classify the shares as quasi-treasury shares. The purchase agreement, a hearing of the parties involved in the 

purchase or a witness can be used to evidence that the third party has purchased the shares for the account of 

the corporation.
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2. Shareholders’ rights under quasi-treasury shares

With regard to shareholders’ rights, third parties and affiliated companies are excluded from any 

shareholders’ rights, cf. Article 71d Sentence 4 and Article 71b GSCA. The rights attributed to 

quasi-treasury shares and/or the treasury shares
192

are temporarily suspended. The right to vote is 

also excluded until the shares have been transferred to a party to which the statutory provisions 

do not apply
193

. 

The prevailing opinion in literature is that neither a third party, an affiliated company holding 

quasi-treasury shares, nor the company itself are permitted to receive any dividends
194

. There is 

no distinction regarding the type of right attributed to the quasi-treasury share
195

. According to a 

minority opinion in legal literature, it is necessary to differentiate between the administrative 

rights (Verwaltungsrechte) and the shareholders’ property rights (Vermögensrechte), which are 

attributed to a share in connection with quasi-treasury shares
196

. Pursuant to this minority view, 

the general reference in Article 71b GSCA should be regarded as an editorial mistake 

(Redaktionsversehen) taking the European law regulations into account
197

. The reference and the 

exclusion should only include administrative rights, thus, enabling a third party or an affiliated 

company to receive dividends
198

.

(d) Italian law

Although Italian law provides no definition for "treasury shares", nor even "quasi-treasury 

shares", the ICC provides rules concerning the purchase and ownership by a company of: (i) its 

own shares, whether directly or through a fiduciary or nominee, which may be commonly 

referred to as "treasury shares"; and (ii) cross holdings, i.e., when a company holds a stake in 

another company and vice versa, which may be commonly referred to as "quasi-treasury shares". 

192
Oechsler in: Münchener Kommentar zum Aktiengesetz, 3rd edition 2008, Article 71b No. 9.

193
Hüffer in: Hüffer, Aktiengesetz, 9th edition 2010, Article 71b No. 4; Oechsler in: Münchener Kommentar 

zum Aktiengesetz, 3rd edition 2008, Article 71b No. 9.

194
Cf. BGH NJW, 1995, 1027, 1027; Hüffer in: Hüffer, Aktiengesetz, 9th edition 2010, Article 71b No. 4; 

Oechsler in: Münchener Kommentar zum Aktiengesetz, 3rd edition 2008, Article 71d No. 58.

195
Lutter/Drygala in: Kölner Kommentar zum Aktiengesetz, 3rd edition 2011 Volume 1, Articles 1-75, 

Article 71d No. 54 et seq., 111; Bezzenberger in: Schmidt/Lutter, Aktiengesetz, 2nd edition 2010, Volume 1, 

Articles 1-149, Article 71d No. 7.

196
Cf. Oechsler in: Münchener Kommentar zum Aktiengesetz, 3rd edition 2008, Article 71d No. 58; Cahn in: 

Spindler/Spitz, Aktiengesetz, 2nd edition 2010, Article 71d No. 54.

197
Furthermore, the minority opinion points out that under EU-law only the voting rights are excluded. The 

shareholders’ property rights are not mentioned (Article 22 and Article 24a of the second directive 77/91 

EWG dated 13 December 1976, cf. Cahn in: Spindler/Spitz, Aktiengesetz, 2nd edition 2010, Article 71d No. 

54.

198
Cf. Oechsler in: Münchener Kommentar zum Aktiengesetz, 3rd edition 2008, Article 71d No. 58.
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Under Italian law
199

a company is permitted to acquire its own shares (i.e., "treasury shares") 

under the following conditions only:

(i) only distributable profits and available reserves as resulting from the last balance 

sheet duly approved by the shareholders meeting are used to acquire the shares;

(ii) only shares which have been fully subscribed to and paid are acquired;

(iii) the acquisition must be authorised by the shareholders meeting;

(iv) to the extent that a company making recourse to the capital market is concerned

200

, 

the shares to be acquired do not exceed one fifth of the share capital of the company, 

also taking into account the shares of the company owned by its subsidiaries.

The provisions above also apply to purchases executed through a fiduciary company or a 

nominee. Specific exceptions to the restrictions described above are however provided.
201

The voting rights of "treasury shares" cannot be exercised if the company owns such shares. 

Dividends owed to shares owned by the company are paid to the other shareholders, 

proportionally to their ownership interest in the share capital
202

. 

As to cross holdings (i.e., "quasi-treasury shares"), Italian law provides certain limitations when: 

(i) shares of a parent company are acquired or owned by any of its subsidiaries; or (ii) at least 

one of the two companies is listed on a regulated market.

In the first case (i.e., shares of a parent company acquired or owned by its subsidiary) the parent 

company’s shares acquired/owned by its subsidiary are considered acquired or owned by the 

parent company itself and therefore the conditions listed above for the acquisition by a company 

of its own shares, mutatis mutandis, must be met
203

. The voting rights granted by the shares 

owned by the subsidiary cannot be exercised. According to the legal doctrine, it is possible for 

the subsidiary to receive dividends on the shares of the parent company
204

. 

199
Article 2357 ICC.

200
See our answer to question No. VI below for the definition of "company making recourse to the capital 

market".

201
Article 2357-bis ICC provides that the limitations set forth in Article 2357 do not apply when the share 

purchase occurs: (i) in executing a shareholders meeting resolution to reduce the share capital, to be 

implemented through the redemption and annulment of the shares; (ii) without consideration, provided that 

the shares are entirely paid up; (iii) as a result of universal succession, merger or spin-off; and (iv) in 

connection with any enforcement of a civil judgment for the satisfaction of a credit of the company, provided 

that the shares are entirely paid.

202
Article 2357-ter, Paragraph 2, ICC.

203
Article 2359-bis ICC.

204
Comuzzi, Bezzo, Varcasia, Acquisto di azioni proprie, Milan, 2002, page. 95.
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In the second case (i.e., at least one of the companies being listed) only quantitative restrictions 

apply: if both the companies are listed, they cannot hold more than 2% of each other’s share 

capital, unless the shareholders meeting of the two companies resolves to approve a higher limit, 

up to 5%; if only one of the companies is listed, the listed company cannot hold more than 5% of 

the share capital of the other company while the latter cannot hold more than 2% of the 

former
205

. If both the companies exceed the thresholds provided by the law, the voting rights 

corresponding to the shares exceeding the thresholds cannot be exercised. 

To prevent the limits concerning cross-holdings from being eluded, the law prescribes that if a 

company (or an individual) holds more than 2% of a listed company’s share capital, neither the 

latter nor its controlling entity can acquire a holding exceeding the above threshold of 2% in a 

listed company controlled by the former (this case is commonly referred to as "triangular cross-

holding")
206

. Should the threshold provided by the law be exceeded, the voting rights 

corresponding to the shares exceeding the thresholds cannot be exercised.

(V) Interaction of derivative actions and direct actions by a shareholder

How do derivative actions and direct actions pursued by a shareholder of a public 

company interact?

(a) Dutch law

Under current legislation, derivative actions (i.e., actions taken by shareholders on behalf of the 

company they hold shares in) pursued by individual shareholders are not permitted. It is an 

unknown concept of Dutch law. In general, the board of directors of a public company must 

protect the various interests of all stakeholders, including the stakeholders.. In addition, case law 

states that only the board of directors may pursue claims based on a wrongful act or default by a 

third party which caused the company's net assets to suffer a loss
207

which is of such extent that 

it also results in the shareholders suffering a loss.

Contrary to derivative actions, direct actions may be pursued by individual shareholders. This is 

the case when a third party breaches a standard of due care by providing misleading information, 

or any other action which caused direct damage to the shareholder
208

. Because personal assets 

are directly affected, the shareholder may pursue an individual claim against the company in 

which the shareholder holds shares or against the party that caused the individual to suffer 

205
Article 121 of the Italian Financial Act.

206
Article 121, Paragraph 3, of the Italian Financial Act.

207
Supreme Court 2 December 1994, NJ 1995, 288 (Poot/ABP).

208
Supreme Court 22 May 2008, JOR 2008/223 (Verhoeff/KPNQwest).
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damages, but the individual shareholder cannot act on behalf of the company. 

(b) French law

1. Introduction

When a company suffers loss or damage, it is the role of the representatives (i.e., the managers or 

directors) to bring an action to recover compensation for the damage suffered by the company 

(action ut universi). Therefore, in general, shareholders are not permitted to bring actions on 

behalf of the company. However, when the directors or managers fail to act, a shareholder may 

bring an action (action ut singuli) against the directors or the executive director on behalf of the 

company. 

Directors and the executive director are jointly and severally liable
209

to the company for 

breaches of the legislative or regulatory provisions applicable to the company, for breaches of 

the memorandum and articles of association, and for their mismanagement
210

. French case law 

gives a very broad definition of mismanagement. The following examples constitute 

mismanagement for which directors may be held liable: negligence, lack of supervision
211

, 

failure to call a general meeting for several years
212

, commercial policy contrary to the 

company’s interests, excessive remuneration, entering into a contract when the provisions are 

detrimental to the company
213

. 

A shareholder can bring two types of actions against directors or the executive director. First, a 

shareholder can bring an action for liability on behalf of the corporation. Furthermore, when the 

requirements are met, a shareholder can also bring a direct action for loss or damage suffered 

personally. 

2. Actions brought by shareholders on behalf of the corporation

Articles L. 225-252 of the FCommC provides that, apart from actions for personal loss or 

damage, shareholders may either individually or within an association fulfilling certain 

conditions, or acting as a group in accordance with certain conditions, bring an action for 

liability on behalf of the company against directors or the executive director. The plaintiffs must 

be authorised to sue for compensation for the full amount of the loss or damage suffered by the 

209
It must be noted that when several managers or directors have cooperated in the same circumstances, the 

court shall determine the contributory share of each (Article L. 225-251 of the FCommC).

210
Article L. 225-251 of the FCommC.

211
Cour de Cassation, Commercial division, 6 February 1962, Bulletin civil 1962, III, No 80.

212
Cour de Cassation, Commercial division, 12 March 1974, Gazette du Palais 1974, page 662.

213
Cour de Cassation, Commercial division, 8 June 1963, Bulletin civil 1963, III, No 283.
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company that will be awarded damages if appropriate
214

.

A claim pursuant to Article L. 225-252 is subsidiary since it can be brought only when the board 

of directors fails to act. Action ut singuli also requires the party bringing the claim to be a 

shareholder when the action is commenced, and throughout the entire proceedings
215

. When the 

corporation is listed on the stock exchange, this action may be brought by an association of 

shareholders
216

.

Since this action is brought on behalf of the corporation, damages may only be awarded to the 

company. Nevertheless, all the expenses and legal fees incurred during the proceedings are paid 

by the shareholders. This financial issue is very discouraging, and explains why actions ut 

singuli are unattractive to shareholders.

3. Direct actions brought by a shareholder 

First, under Article L. 225-252 of the FCommC, a shareholder may bring a civil action against 

directors or the executive director to recover the loss or prejudice suffered personally. However, 

to bring an action is permitted only when the loss or damage suffered by the shareholder is 

distinct from the one possibly suffered by the corporation. To bring an action is not permitted 

regarding the loss of value of securities because the loss is a corollary of the damage caused to 

the company
217

. In practice, a shareholder very rarely brings an action personally because it is 

very difficult to prove having suffered distinct personal damage. 

A shareholder can also bring an action against another shareholder under general tort law. Under 

Article 1383 of the FCC
218

, shareholders (either majority or minority) may be held liable when 

they abuse their rights to vote, causing personal damage to another shareholder
219

. Furthermore, 

a shareholder can bring actions against the founding shareholders and directors when the loss the 

shareholder suffered due to the nullity of the company was caused by the founding 

shareholders
220

. These two claims have two very different purposes. The first action’s purpose is 

214
Article L. 225-252 of the FCC, modified by law No 2001-420 of 15 May 2001, Official Gazette of 16 May 

2001.

215
Cour de Cassation, Commercial division, 26 January 1970, note by Guyénot in Dalloz 1970, page 643.

216
Article L. 225-120 of the FCommC.

217
Cour de Cassation, Commercial division, 21 October 2008, No 07-17.832, RJDA June 09, No 543.

218
Article 1383 of the FCC: "Everyone is liable for the damage he causes not only by his intentional act, but 

also by his negligent conduct or by his imprudence."

219
Mémento F. Lefebvre, Sociétés Commerciales, 2011, pages 689-693. See also: Cour de Cassation, 

Commercial division, 6 June 1990, Bulletin Civil IV, No 171.

220
Article L. 225-249 of the FCommC: founding shareholders who cause the nullity of the company and 

members of the board of directors (at the time of the nullity) may be held jointly and severally liable for the 

damage suffered by the shareholders or third parties.
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to compensate one or several shareholders who suffered a loss because of other shareholders’ 

misconduct, i.e., abusing of their voting rights during the shareholders’ meeting. On the other 

hand, the second action’s goal is to compensate all the shareholders who invested in the 

company since they suffer damage when the company is declared null because of the founding 

shareholders violated mandatory provisions regarding the creation of companies or the validity 

of contracts
221

. Therefore, these two types of claims do not correlate and are not filed 

concurrently. 

(c) German law

The board of a public company (Vorstand einer Aktiengesellschaft) is responsible for pursuing 

claims based on the rights attached to the shares, or claims for compensation against a 

shareholder of the company on behalf of the company
222

. In general, a separate claim by another 

shareholder in the company acting on his own behalf or on the behalf of the company is not 

permitted
223

. However, pursuant to Article 148 GSCA it is possible for shareholders to pursue 

company claims for compensation against the founding shareholders, a shareholder abusing of 

his influence on the corporation (Article 117 GSCA), and/or the members of the management 

board and the supervisory board
224

. A certain qualified minority of shareholders (qualifizierte 

Aktionärsminderheit)
225

can apply for the admission of a shareholder lawsuit (Aktionärsklage). A 

claim pursuant to Article 148 GSCA is subsidiary
226

to a claim pursued by the board of the 

company
227

. Therefore, the claimants have to show the court that the board has rejected their 

request to pursue the claim for compensation against the respective shareholder.

In connection with a domination agreement (Beherrschungsvertrag) and a profit transfer 

agreement (Gewinnabführungsvertrag) a shareholder is permitted to pursue a claim for 

compensation against the controlling company, Article 309 Paragraph 4 GSCA
228

. The 

221
To be more specific, a company may be declared null when its object was illegal, when it was fraudulently 

created or when it was not formed in the common interest of the partners. 

222
Wiesner in: Münchener Handbuch des Gesellschaftsrechts, Volume 3 GmbH, 3rd edition 2009, Section 18 

No. 7.

223
Schröer in: Münchener Kommentar zum Aktiengesetz, 2nd edition 2004, Article 147 No. 26.

224
Hirschmann in: Hölters, Aktiengesetz, 1st edition 2011, Article 148 No. 1.

225
According to Article 148 Paragraph 1 GSCA the qualified minority of shareholders must hold 1% of the 

share capital or EUR 100.000.

226
Hirschmann in: Hölters, Aktiengesetz, 1st edition 2011, Article 148 No. 2.

227
Casper in: Spindler/Stilz, Aktiengesetz, 2nd edition 2010, Vorbemerkung Articles 241 et seq.

Klagemöglickeiten im Aktienrecht No. 29.

228
Article 309 Paragraph 4 GSCA provides for a actio pro socio, Leuering/Goertz in: Hölters, Aktiengesetz, 1st 

edition 2011, Article 309 No. 47, Hüffer in: Hüffer, Aktiengesetz Kommentar,. 9th edition. 2010, Article 302 

No. 20; for a dissenting opinion, please refer to Altmeppen in: Münchener Kommentar zum Aktiengesetz. 

3rd edition 2010, Volume 5 Article 302 No. 76  et seq.
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shareholder has to claim compensation for the controlled company
229

, therefore, the shareholder 

may only pursue derivative actions in this respect.

Furthermore, fiduciary duties exist among the shareholders of both a limited liability company
230

and a stock corporation
231

. If the fiduciary duty is violated, the respective shareholder may be 

held liable for personal damage suffered by another shareholder
232

. The respective shareholder 

may claim any financial losses suffered from the shareholder concerned. Since the fiduciary duty 

results from the social agreement between the shareholders it is a contractual claim. A tort claim 

requires that the shareholder can establish a violation of his membership rights 

(Mitgliedschaftsrechte). These claims would not exclude each other.

(d) Italian law

The Italian equivalent of the Anglo-Saxon notion of "derivative action" is a lawsuit brought on 

behalf of the company against directors who have breached their fiduciary and diligence duties 

(azione sociale di responsabilità). This action only concerns the liability of directors and general 

managers, not the liability of other company officers or employees. 

Under Italian law
233

, company shareholders meetings may resolve to bring a lawsuit against the 

directors if they fail to fulfil their duties to the company. The resolution requires the usual 

majorities required by law. However, the same lawsuit may also be brought by a qualified 

minority of shareholders: in particular, in public companies (and in general in companies that 

make recourse to the risk capital market) the lawsuit may be brought by a qualified minority of 

shareholders representing 1/40 of the share capital (unless the by-laws provide for a lower 

threshold), whereas in closed companies, a qualified minority of shareholders representing 1/5 of 

the share capital is needed (unless the bylaws provide a different threshold, in this case no higher 

than 1/3)
234

. 

Individual shareholders may also bring an action against directors if they suffer damage from an 

intentional or negligent action by the directors
235

. A shareholder may bring the above described 

lawsuit only for damage specifically and personally suffered, i.e., the damage cannot be a mere 

229
Hüffer in: Hüffer, Aktiengesetz Kommentar, 9th edition 2010, Article 309 No. 21

230
BGH NJW 1976, 191; Raiser/Veil, Recht der Kapitalgesellschaften, 5th edition 2010, Section 28 No. 36.

231
BGH NJW 1988, 1579, 1581; Raiser/Veil, Recht der Kapitalgesellschaften, 5th edition 2010, Section 11 No. 

55.

232
Raiser/Veil, Recht der Kapitalgesellschaften, 5th edition 2010, Section 28 No. 46, Section 11 No. 68; 

Hueck/Fastrich in: Baumbach/Hueck, GmbHG, 19th edition 2010, Article 13 No. 36.

233
Article 2393 ICC.

234
Article 2393-bis ICC.

235
Article 2395 ICC.
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consequence of the damage caused by the company. In this respect, there is no interference 

between an action brought under Article 2393 and an action brought under Article 2395 ICC.

Furthermore, a qualified minority of shareholders representing 1/10 of the share capital – or 1/20 

if the company makes recourse to the risk capital market – may report serious unlawful actions 

by management of a company to the competent court and request a judicial inspection of the 

management activity which could ultimately also lead to the revocation of the directors and the 

appointment of an official receiver. 

There is no interaction between the claims provided for under Articles 2393 and 2395 ICC and 

the report described in the previous paragraph: the former are aimed at compensating the damage 

suffered by the company or by the single shareholder, as the case may be, as a consequence of 

the breach of the fiduciary and diligence duties by the management, whereas the latter is more a 

legality control of the management of the company. Such control is indeed aimed at verifying the 

lawfulness of the actions undertaken by the management body, when there is a grounded suspect 

that the managers, in breach of their duties, have carried out unlawful actions of management 

that might result in a damage to the company (it is therefore not necessary that there is an actual 

damage to the company or its shareholders). It will be up to the official receiver, if appointed, to 

decide whether there is the basis to bring a claim against the managers, pursuant to Article 2393 

for the damage caused to the company. 

As to limited liability companies (società a responsabilità limitata), the relevant derivative 

action is very similar to the UK and US model: even only one shareholder in an limited liability 

company may bring a lawsuit against the directors if they fail to fulfil their duties to the 

company. In other words, a claim against the directors for damage suffered by the company does 

not need the approval of the company’s shareholders meeting.

(VI) Non-profit companies

How do you define a "non-profit company" and what are the consequences if such non-

profit company despite its intention generates profits? Does the law differentiate between 

profit and non-profit companies while stipulating rules for establishing, reorganisation and 

operative activities of a legal entity or any other aspects of corporate law? Or does this 

differentiation exist mainly for tax purposes?

(a) Dutch law

The term "non-profit company" is not defined under Dutch law, but is used to determine whether 

a company qualifies for certain statutory regulations, such as tax benefits. The purpose of the 
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legal entity as a non-profit organisation formally follows from the articles of association or 

bylaws. However, the de facto purpose of the organisation is also relevant.

There is no specific legal form to be used, although a foundation (stichting) or association 

(vereniging) is preferred to a company in the Netherlands. A foundation or association is most 

suitable for non-profit purposes, because the Dutch law imposes very few restrictions on these 

types of legal entities. In some cases, you will see a limited partnership due to fiscal advantages.

The purpose of foundations and associations may only include distributing profit if the 

distribution has an idealistic or charitable purpose. Otherwise, distribution is subject to 

annulment. This means that a foundation or association may generate profit, but may not 

distribute profit.

Furthermore "non-profit companies" are subject to specific regimes under Dutch tax law: 

Dutch (corporate) income tax

o Limited liability foundations and associations

Generally, foundations and associations are only subject to Dutch corporate income tax if and to 

the extent they conduct an enterprise. Conducting an enterprise is defined for Dutch corporate 

income tax purposes as participating in the economic discourse through a lasting association of 

labour and capital, to generate profit. If a foundation or association competes with an enterprise, 

it is generally deemed to conduct an enterprise. 

If a non-profit organisation chooses to take the legal form of an association or foundation, it is 

generally not subject to Dutch corporate income tax on its non-enterprise activities pursuant to 

this general principle. However, if the non-profit organisation also carries out enterprise 

activities, such as a museum that operates an art book shop, they are generally subject to Dutch 

corporate income tax on any profits generated from these enterprise activities. Losses incurred in 

the non-enterprise activities cannot generally be offset against taxable profits generated from the 

enterprise activities.

Charitable organisations which serve general public interests (algemeen nut beogende 

instellingen) ("ANBI") that qualify as cultural institutions may, on request to the Dutch Revenue 

Service and subject to certain requirements, opt to be treated as an ordinary Dutch corporate 

income taxpayers. This can be beneficial because it permits losses incurred in carrying out non-

enterprise activities to be offset against taxable profit generated from enterprise activities. 
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To qualify as an ANBI, the foundation must exclusively, or almost exclusively (i.e., 90% or 

more) serve one or more specific general public interest and satisfy certain other requirements. 

An organisation can only qualify as an ANBI pursuant to a ruling issued by the Dutch Revenue 

Service on request. General public interests that qualify to obtain ANBI status include museums, 

development of cooperation with developing countries, environmental preservation, academic 

and research activities, and health care.

o Full exemption qualifying organisations

Full exemptions from Dutch corporate income tax are available for (i) qualifying pension funds, 

(ii) organisations with certain specific charitable purposes, and (iii) associations and foundations 

whose profits do not exceed certain statutory de minimis thresholds, which would otherwise be 

(wholly or partially) subject to Dutch corporate income pursuant to the general principle 

described above. These organisations need not qualify as an ANBI. 

o Specific benefits

Moreover, certain specific tax benefits for Dutch corporate income tax purposes are available for 

certain non-profit activities.

First, (a) ANBIs, both 'cultural' ANBIs and ANBIs which serve one or more other general public 

interest; and (b) organisations representing social – but not necessarily general public – interests 

(sociaal belangbehartigende instelling) ("SBBI") can claim a deduction for Dutch corporate 

income tax purposes for 'fictitious' salary for activities carried out for these organisations by 

volunteers. Examples of SBBIs are sports clubs, music clubs, scouts clubs, etc.

Second, ANBIs are entitled to a fictitious deduction equal to the profits generated by qualifying 

fundraising activities. Moreover, qualifying organisations which exclusively carry out 

fundraising activities may deduct any distributions to ANBIs.

o Deductibility of qualifying gifts

Gifts made by individuals or entities to ANBIs, or qualifying fundraising SBBIs are deductible 

for Dutch (corporate) income tax purposes up to a statutory annual maximum amount. The 

deduction is increased with a specific 'multiplier' of the actual gift for gifts made to ANBIs that 

qualify as cultural institutions subject to certain monetary limitations.
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Exemption inheritance and gift tax

ANBIs and SBBIs are exempt from Dutch inheritance tax and gift tax in respect of qualifying 

inheritances and gifts they receive. Furthermore, gifts made by ANBIs are exempt from Dutch 

gift tax. 

Exemption VAT

Non-profit organisations that do not participate in the economic discourse generally do not 

qualify as entrepreneur for VAT purposes. Moreover, certain charitable, cultural, and other 

activities for social or public interests are exempt from Dutch VAT.

(b) French law

1. Definition of a "non-profit organisation"

In France, non-profit organisations include associations and federations (i.e., organisations 

consisting of several associations) regulated by the law of 1 July 1901 on associations and 

foundations
236

and non-governmental organisations. A non-profit organisation cannot take the 

legal form of a company or corporation. 

Unlike a for profit organisation whose purpose is to generate profit, a non-profit organisation 

uses profit to achieve its goals rather than to distribute profit or dividends
237

. Article 1 of the law 

of 1 July 1 1901 on associations and foundations defines an association as "the agreement by 

which two or several persons place in common, in a permanent way, their knowledge or their 

activity for a purpose other than the sharing of profits." The "object" of the association is the 

activity for which it was created, or the reason for the voluntary commitment of the parties
238

. 

Therefore the main criterion is the not-for-profit orientation (but non lucratif) of these 

associations. The object of a foundation can only be general interest works (oeuvre d’intérêt

general). Associations can have a charitable purpose; help and advise its members, defend its 

members’ interests, promote ideas or arts, etc.

236
Law No. 87-571 of 23 July 1987: a foundation is an organization in which one or more persons decide to 

irrevocably assign goods, assets, rights or resources for charitable purposes and for no monetary return. It is 

thus a gift made to a moral entity.

237
Mémento F. Lefebvre, Associations – Fondations – Congrégations – Fonds de dotation, 2010-2011.

238
Cour de Cassation, Civil division, 23 July 1918.
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2. Tax benefits for non-profit organisations

The non-profit orientation is relevant for tax purposes. To benefit from commercial tax 

exemptions, an organisation must pass a three-part test defining the notion of "non-profit". Thus, 

an organisation is "non-profit" when (i) it has a selfless management, (ii) when it has a 

competitive activity, this activity can only be exercised in a way that is different from the way 

commercial businesses exercise it, and (iii) it cannot provide services to companies that gain a 

competitive advantage thanks to these services
239

.

Associations that do not meet these requirements lose their tax privileges, and become subject to 

the usual commercial taxes imposed on companies
240

(e.g., value added tax). Furthermore, when 

a non-profit organisation actually generates profit, tribunals may requalify the organisation as a 

de facto company
241

.

(c) German law

1. Definition of "non-profit-company" in connection with a legal form of a company

Under German law there is no (legal) definition for a "non-profit-company", this term is instead 

used to distinguish between certain types of companies with regard to their respective purposes. 

In a legal context, the term "non-profit-company" means, a company that engages in activities 

for charitable purposes
242

. In this respect it is not possible to assign a specific legal form of a 

company, legal entity, or any other type of organisation solely by referring to it as a "non-profit-

company". The characterisation of a "non-profit-company" does not in itself imply a particular 

legal form of a company. German law does not foresee that a particular type of organisation, 

need be chosen to be able to carry out non-profit charitable activities. Due to the principle of 

private autonomy (Privatautonomie) the shareholders are free to choose the purpose of the 

239
This three-part test was set out by the Conseil d’Etat: CE, 1st October 1999 No 170289, RJF November 99 

No 1338. See also: Mémento F. Lefebvre, Associations – Fondations – Congrégations – Fonds de dotation, 

2010-2011, pages 399-420.

240
There is an exception for organisations carrying out secondary commercial activities (activités commerciales 

accessoires). These organisation may still benefit from the tax exception as long as their annual profits do not 

exceed EUR 60 000. See Mémento F. Lefebvre, Associations – Fondations – Congrégations – Fonds de 

dotation, 2010-2011, page 421.

241
Mémento F. Lefebvre, Associations – Fondations – Congrégations – Fonds de dotation, 2010-2011, page 31. 

See for example: Paris Court of Appeal, 10 December 1971, JCP G 1972 II No. 16976.

242
In contrast to legal entities whose shareholders have determined that the purpose of the company is to gain as 

much profits as possible and to distribute the profits among the shareholder of this company.
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company subject to any legal limitations
243

. 

2. Tax benefits for "non-profit companies"

The distinction between a non-profit-organisation (i.e., a company which operates for charitable 

purposes) and a profit-organisation (i.e., a company whose goal is to generate profit) is relevant 

for tax purposes. Under German tax law, fiscal benefits are granted if companies engaged in 

charitable activities fulfil certain requirements. The legislator’s goal is to incentivise companies 

to engage in charitable activities through tax privileges.

Legal forms of a non-profit company

Pursuant to Articles 51 et seq. German Tax Code (Abgabenordnung) ("GTC") companies are, 

to a large extent, exempt from trade tax (Gewerbesteuer) and corporation income tax 

(Körperschaftssteuer), if they operate exclusively and directly
244

(unmittelbar) for charitable, 

beneficent or ecclesiastical purposes. German tax law refers to corporations (Körperschaften) 

as legal entities which are, to a certain degree, tax exempt because of their charitable 

purposes
245

. German law does not prohibit other legal entities from pursuing charitable 

purposes. However, different tax law provisions apply to these companies
246

. Accordingly, 

partnerships (Personengesellschaften) such as partnerships under the GCC (BGB-

Gesellschaften), general partnerships (offene Handelsgesellschaften), and limited partnerships 

243
The purpose of the company may not serve any criminal activities, violate any law (e.g., Article 134 GCC) or 

be contra bonos mores (gegen die guten Sitten) (Article 138 GCC), cf. Hueck/Fastrich in: Baumbach/Hueck, 

GmbHG 19th edition. 2010, Article 1 No. 15 et seq.

244
To operate directly means through the own behaviour of the company or behaviour attributable to the 

company. Koenig in: Pahlke/Koenig, Abgabenordnung, 2nd edition Article 57 No. 2.

245
Under German tax law the term corporation (Körperschaft) is defined in Article 1 Paragraph 1 German Law 

on Corporate Income Tax (Körperschaftssteeurgesetz). Corporations are being defined under tax law as: 

companies limited by shares (limited liability companies and stock corporations), trade and industrial 

cooperatives (Erwerbs- und Wirtschaftsgenossenschaften), mutual insurance companies 

(Versicherungsvereine auf Gegenseitigkeit), other legal person under private law, associations without legal 

capacity (nichtrechtsfähige Vereine), institutions (Anstalten), foundations (Stiftungen) and other special 

purpose funds under private law (Zweckvermögen des privaten Rechts) as well as industrial enterprises of 

legal persons under public law (Betriebe gewerblicher Art von juristischen Personen des öffentlichen Rechts), 

cf. van Randenborgh in: Schauhoff, Handbuch der Gemeinnützigkeit. 3rd edition Section 1 No. 1-2.

246
Cf. van Randenborgh in: Schauhoff, Handbuch der Gemeinnützigkeit, 3rd edition Section 1 No. 3. General 

partnership and limited partnership are companies, whose purpose is to carry on a trading business (Betrieb 

eines Handelsgewerbes). Therefore, according to this legal definition it would not be possible to establish 

these types of companies for charitable purposes (Article 105 Paragraph 1 and Article 161 Paragraph 1 

German Commercial Code (Handelsgesetzbuch). In the partnership under the GCC (due to its legal structure) 

the members of the partnership and not the company itself are subject to income tax. Therefore, they receive 

tax privileges in the form of donation deduction (Spendenabzug) pursuant to Article 10b German Income Tax 

Act (Einkommensteuergesetz); Montag in: Tipke/Lang, Steuerrecht. 20th edition Section 18 No. 203; 

Schauhoff in: Schauhoff, Handbuch der Gemeinnützigkeit, 3rd edition Section 11 No. 2.
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(Kommanditgesellschaften) do not receive fiscal advantages under Articles 51 et seq. GTC. 

Other organisations can also operate for charitable purposes; the state does not impede them 

from doing so. Different provisions of the tax law will be applied to these organisations.

Registered associations (eingetragener Verein), foundations, and limited liability companies are 

usually used when a company intends to operate for charitable purposes
247

. 

Requirements to obtain tax benefits as a non-profit company

To receive tax privileges, a company has to fulfil certain requirements. In particular, the articles 

of association have to state, that the company operates for charitable purposes
248

in selfless 

manner
249

. That does not mean that the company may not pursue economic interests as well. 

However, the main purpose of the company must be to operate in a selfless manner
250

. The fact 

of generating profit does not prohibit companies from receiving fiscal benefits as long as the 

profit is spent for charitable purposes. No profitable activity excludes the granting of tax 

concessions as a general rule
251

, provided that (i) the company also serves charitable purposes; 

and (ii) the purpose of generating profit does not exceed that of the charitable purpose of the 

company, but is instead considered an additional business (Nebentätigkeit). Finally, the tax 

authorities have to assess, on a case by case basis, if charitable or profitable activities 

predominate
252

. 

Besides, it would not be sufficient to merely stipulate charitable purposes in the articles of 

association. The company must also exclusively and directly
253

pursue these purposes in its 

business activity (tatsächliche Geschäftsführung) pursuant to Article 63 Paragraph 1 GTC.

Violation of the requirements to receive tax benefits

A company loses its tax privileges if it violates the requirements to receive tax benefits, and the 

tax authorities may issue new tax demands (Steuerbescheide), Article 61 Paragraph 3 GTC. 

Amendments to the articles of association or activities contrary to the intended charitable 

247
Hey in: Tipke/Lang, Steuerrecht 20th edition Section 20 No. 4.

248
Charitable, beneficent and ecclesiastical purposes are defined in Articles 52 - 54 GTC (non-exhaustive list).

249
Article 55 GTC.

250
Koenig in: Pahlke/Koenig, Abgabenordnung, 2nd edition Article 55 No. 5-6.

251
If a corporation maintains a business enterprise (wirtschaftlicher Geschäftsbetrieb), it will not lose entirely its 

tax privileges but only with respect to this business enterprise; Hey in: Tipke/Lang, Steuerrecht 20th edition, 

Section 20 No. 6. For more details, please refer to Koenig in: Pahlke/Koenig, Abgabenordnung. 2nd edition  

Articles 64 et seq.

252
Cf. Koenig in: Pahlke/Koenig, Abgabenordnung, 2nd edition  Article 55 No. 9-10.

253
Article 56 GTC defines "exclusivity"; Article 57 GTC defines "direct manner".
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purpose may be the basis for violations
254

. 

Under German tax law, a company also has to tie up its assets and stipulate this in its articles of 

association (satzungsmäßige Vermögensbindung), Article 61 GTC. If the company subsequently 

amends its articles of association with respect to the tied-up assets, it can result in the 

retrospective loss of tax privileges. This means that a company can rely on tax privileges only if, 

even after its liquidation or if it changes the company purpose, the company’s assets are still 

being used for tax-privileged purposes. Since charitable purposes have to be stipulated in the 

articles of association from the outset, the articles should be amended if the company changes its 

purpose to comply with the tax provisions
255

. The same legal consequences follow if a company 

does not exclusively and directly pursue tax-privileged purposes in its business activity. This 

provision attempts to prevent companies, which operate for charitable purposes, from changing 

their focus
256

. For this reason company shareholders often try to reorganise the company to 

separate charitable and profitable activities. Due to this measure, they will still be able to benefit 

from tax privileges
257

. 

A violation results in the loss future tax concessions for the company and, under certain 

conditions, retrospectively. In general, an alteration to the company purpose does not 

automatically result in dissolution of the company
258

.

Foundation (Stiftung)

With respect to a foundation (Stiftung), certain corporate law provisions have to be considered. 

Under German law, assets have to be linked to the purposes of the foundation defined by the 

founder. In general, the executive body of the foundation is not permitted to change this purpose, 

Article 81 Paragraph 1 Sentence 1 and Article 87 GCC. Therefore, if the founder has assigned 

the assets to charitable activities, the executive body may not change this purpose and reassign 

assets to profitable activities. A competent regulatory authority could do this provided that the 

achievement of the foundation’s original purpose became impossible or endangered the public 

welfare. If impossible to change the foundation purpose, the authority has to liquidate the 

254
Cf. Bott in: Schauhoff, Handbuch der Gemeinnützigkeit, 3rd edition Section 10 No. 60 et seq., No. 110 et 

seq.

255
Koenig in: Pahlke/Koenig, Abgabenordnung, 2nd edition  Article 61 No. 2.

256
Riehmer, Körperschaften als Stiftungsorganisationen, 1993, page 136.

257
Cf. Kirchhain in: Schauhoff, Handbuch der Gemeinnützigkeit, 3rd edition Section 19 No. 60; Companies 

often use e.g., the possibility to establish a subsidiary (partnership or corporation) and to transfer the business 

which does not fulfil the requirements for the tax concessions.

258
There is an exception regarding foundation, please see the following paragraph. Regarding a limited liability 

company only the loss of tax privileges is relevant. From a corporate law perspective, shareholders are free to 

change the purpose of the company, but this will merely cause the articles of association and the tax 

treatment to change from then on.
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foundation, Article 87 Paragraph 1 GCC
259

. 

If the legal entity which manages the foundation without legal capacity (Rechtsträger einer nicht 

rechtsfähigen Stiftung), or the executive body of the foundation with legal capacity (rechtsfähige 

Stiftung) is liable for a culpable breach of its duties towards the founder or the founder’s legal 

successors (i.e., not managing the foundation according to the defined purpose), it has to 

indemnify them
260

.

(d) Italian law

1. Introduction

The general category of non-profit entities has been defined by Italian scholars and by case law, 

while the ICC does not provide a legal definition

261

.

Under the Italian legal system, entities can be distinguished on the basis of their purpose between 

profit-making entities, whose scope is to distribute among the members the profits made (such as 

limited liability company or joint stock company), and non-profit entities, which operate for 

charitable purposes and not to distribute profits. However, this does not mean that a "non-profit 

company" cannot make profits (the so called "lucro oggettivo"): only the distribution of the 

profits (the so called "lucro sogettivo") is not allowed, while making profits and using it for 

charitable purposes is allowed.

2. Legal forms of a "non-profit company"

The criterion to identify a so called "non-profit company" is only the purpose and not the legal 

form used

262

: pursuant to the ICC there are several specific legal forms that an entity may assume 

for non-profit purposes, such as:

(i) associations; 

(ii) foundations; or

(iii) committees.

259
Reuter in: Münchener Kommentar zum BGB, 6th edition Volume 1, Vor Article 87 No. 4.

260
Schaufhoff in: Schauhoff, Handbuch der Gemeinnützigkeit, 3rd edition Section 3 No. 194; Reuter in: 

Münchener Kommentar zum BGB, 6th edition Volume 1, Article 86 No. 21.

261
Bancone, Le organizzazioni non profit, Edizioni Scientifiche Italiane, 2011; Zoppini e Maltoni, La nuova 

disciplina delle associazioni e delle fondazioni, riforma del diritto societario e enti non profit, Cedam, 2007; 

Ponzanelli, Gli Enti "non profit" in Italia, Cedam, 2004.

262
Ponzanelli, Le "Non profit Organizations", in Quaderni di giurisprudenza commerciale, Giuffrè, 1985.
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More recently, the Italian legislator has provided that, under certain conditions, non-profit 

purposes may be achieved by any legal entity (even, for example, a joint-stock company). 

Finally, tax legislation provides for other forms of non-profit organisations, for example the 

Organizzazioni non lucrative di utilità sociale ("ONLUS").

Association (Associazione) 

Most of the "non-profit companies" are established in the form of an association. The 

association

263

or membership is a collective organisation with non-profit purposes which can be 

recognised

264

or not recognised

265

. The main difference between a recognised associations and a 

not recognised association is that the recognised association acquires legal personality and 

accordingly benefits from limited liability and asset autonomy
266

.

Foundation (Fondazione)

A foundation

267

is a non-profit organisation characterised by having an asset determined for 

making non-profit activities (religious, cultural, educational, scientific etc.). A foundation can by 

established by one or more people, or by a legal entity that has to allocate the asset for a non-

profit purpose. 

The difference between an association and a foundation is that a foundation can be established 

by unilateral deed only, not by an agreement. Thus, a foundation can be established by will or by 

an inter vivos deed of the founder. The by-laws of a foundation have to indicate: (i) the purpose; 

(ii) the asset; (iii) the seat; (iv) the administrative rules; and (v) the profit allocation. The same 

rules on recognition and acquisition of legal personality described above for the associations also 

apply to foundations. 

Committee (Comitato)

263
Articles 14-38 ICC.

264
Associations are recognised by the State pursuant to Article 14 ICC (an application for recognition must be 

filed with the competent authority pursuant to Presidential Decree No. 361/2000).

265
Article 36 et seq. ICC.

266
The law provides that acquisition of a legal personality is achieved per se through enrolment in the Registry 

of legal persons. The legal personality of an association is achieved once enrolled, provided that the 

association has complied with the provisions of law. For an association to be enrolled, the competent 

authority must verify: (i) the compliance with the provisions to establish an association (i.e., the deed of 

association must be executed before a notary); (ii) the lawfulness and feasibility of the purpose; and (iii) the 

sufficiency of the assets.

267
Article 14 et seq. ICC.
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A committee is an organisation of two or more people who collect funds for charitable purposes. 

A committee is established by an association agreement, according to which the promoters carry 

out a common activity to collect funds and develop programmes addressed to the general public. 

A committee’s activity is characterised by two phases: (i) the promoters announce a programme 

drawn up for a particular purpose (cultural, assistance, etc.) to the public, and inviting all 

interested to donate; (ii) the promoters, or other persons indicated in the programme, manage and 

operate the funds and donations to achieve the purpose set out in the programme by the 

promoters. The same rules on recognition and acquisition of legal personality described above 

for the associations also apply to committees. 

Impresa sociale

The Italian legislator has since only recently

268

allowed all the types of forms used by private 

entities (including those which are normally used for proper lucrative purposes, like joint-stock 

companies) to pursue non-profit purposes. In that case, such entity would be called "impresa 

sociale". The characteristics required to be treated as an impresa sociale, which has some tax 

benefits, are (i) the stability of the economic activity; (ii) the purpose of producing and trading 

goods or services for social and general interests. 

The Italian tax system has also an autonomous notion for non-profit entities: the "ONLUS". This 

acronym stands for Organizzazioni non lucrative di utilità sociale (Non-profit organization with 

social interest). All the types of organizations described above can be considered ONLUS, if 

they operate for charitable purposes and fulfil certain requirements as set out under the 

Legislative Decree No. 460 of 4 December 1997, and thus they can benefit from a specific tax 

regime.

3. Non-profit organisations’ tax liability: conditions and effects

From a fiscal point of view, the concept of non-profit entity is provided by Article 73, letter (c), 

IITA: a public or private entity other than a company is considered as a non-profit entity if its 

exclusive or main purpose is not to carry on business activities (under Article 2082 ICC, any 

person who carries on "professionally an economic or organised activity to produce or trade 

goods or services" performs a business activity
269

). However, in order for an entity to be 

268
Legislative Decree No. 155 of 24 March 2006 introduces the concept of  "Impresa sociale". 

269 In this regard, see Proto, Brevi considerazioni sulla nozione di attività commerciale, in Rivista di Diritto 

Tributario, 1992, I, 888. In case law, among others, see Central Tax Commission, section XVII, 5 February 

1987, No. 988, in Commissione Tributaria Centrale, 1987, 70; Central Tax Commission, section XXIII, 24 

September 1987, No. 6351, in Giurisprudenza delle Imposte, 1988, 60.
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considered non-profit, the absence of all business activity or profit is not required, but only that 

such activity is marginal with respect to the main activity. The definition of business income is 

contained in Article 55 IITA: "business income is the income deriving from the conduct of 

enterprises".

There are two criteria for determining the presence of business activity in tax law, pursuant to 

Article 55 IITA: 

(i) characteristics of the activity: it must be a regular and not occasional activity falling 

within the scope of Article 2195 ICC (i.e., industrial activity for production of goods 

and services, intermediary activities related to the circulation of goods and banking, 

insurance and transport activities and auxiliary activities of the above) as well as 

mining and extracting activities;

(ii) formal qualification of the person: companies and partnerships are assumed to 

always and exclusively produce business income.

Article 148 IITA introduces an assumption of non-profit status and states that "an activity carried 

on by associations, consortiums, and other non-profit associative entities, in respect of associates 

or members, in compliance with institutional purposes, must not be considered for profit".

Article 148 of the IITA also introduces an assumption of non-profit status for, among others, 

"activities of religious associations, social assistance and cultural associations etc., carried on for 

implementation of institutional purposes, which are performed against payment of specific 

consideration in respect of members, associates, or partners of other associations that carry on 

the same activity and that are part of a single local or national non-profit organization"
270

.

270
Provided that transfers of goods and services occur against the payment of a specific consideration. 

Furthermore, the rule states that "said consideration contributes to the formation of the total income as 

elements of the business income or as other income which depends on whether the relevant operations are 

regular or occasional". The concept of "specific consideration" is connected to the existence of an "economic 

factor" within the scope of a performance-valuable consideration relationship. In this regard, see Proto, 

Attività istituzionale di enti diversi dalle società: ipotesi di definizione, in Rassegna Tributaria, 1990, 

330, and note 124, and in case law, Tax Commission of Monza, Section IV, 24 September 1990, No. 

1409, in Bollettino Tributario, 1991, 86 et seq. and subsequent and related. Criminal Court. Milan, sect. I, 

26 July 1991, in Bollettino Tributario, 1991, 1436 (the two judgments concern the interesting cases of the 

Dianetics Institute and Church of Scientology and specifically their qualification as religious and cultural 

associations, and consequences related to taxation); Tax Commission of Florence, 9 November 1990, No. 

553. In Codice Imposte Dirette Ipsoa. 5/91. Similarly, as for tax authorities: see, among others, Ministry of 

Finance, Resolution of 12 March 1992, No. 430208, in Diritto e Pratica Tributaria. 1992, I, 2369; Ministry 

of  Finance, Resolution of 23 December 1991, No. 55/737, in Diritto e Pratica Tributaria, 1992, I, 1196.
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4. Non-profit organisations’ taxable income

The classification of an entity among non-profit entities implies essentially a different 

classification principle with respect to the total taxable base: whereas in the case of companies or 

profit-making entities, the total income must be determined according to the relevant rules 

regarding business income, in the case of non-profit entities such income must be determined 

according to rules similar to those applicable to individuals, that is according to each income 

category (income from land and buildings, income from capital, business income, miscellaneous 

income) and it is determined by summing up the income deriving from each category
271

.

However, favourable tax rules contemplated for non-profit entities are based on another 

fundamental rule, contained in Article 6 of the Presidential Decree of 29 September 1973, No. 

601, which provides for a fifty per cent reduction of corporate income tax owing from specific 

categories of entities:

(i) entities and institutions of social care, benevolent societies, hospitals, and social 

assistance and charity entities;

(ii) institutions of public interest for education and testing that are not for profit, 

scientific organisations, academies, foundations, historic and literary and scientific 

associations, and research associations with exclusively cultural purposes; entities 

whose purpose pursuant to law is equivalent to purposes of charity and education.

Finally, the fundamental tax benefit contemplated for ONLUS is contained in Article 150 IITA, 

which provides that "the performance of institutional activities with a view to pursuing exclusive 

welfare objectives does not constitute a business activity for ONLUS". These rules appear 

especially favourable in light of the fact that as a result of the above provision, all activities of 

such entity are exempt from taxation. In addition, profits deriving from the exercise of activities 

that are directly related do not contribute to the formation of the taxable income.

Non-profit entities are also subject to VAT only on the business activities carried out (Article 4 

of Presidential Decree of 26 October 1972, No. 633), whereas all the institutional services are 

exempt from such tax. It is also possible to deduct VAT from goods and services bought for 

business activities.

271
See Monacchi, Il regime fiscale degli enti non commerciali, in Iva ed altri tributi erariali 1973, 1337; Monti, 

La disciplina degli enti non commerciali: la nozione di reddito complessivo e il problema degli enti di tipo 

associativo, in Il reddito d’impresa nel nuovo Testo Unico, Cedam, 1988. 753 et seq.; Sacchetto, 

L’imposizione degli enti non commerciali nel testo unico, in Corriere Tributario, 1989, 42; Nuzzo, Questioni 

in tema di enti non economici, in Rassegna Tributaria, 1985, 107. Regarding the scope of the rule contained 

in ArticleArticle 108 IITA, see also Leo, Monacchi, Schiavo, Le imposte sui redditi nel testo unico, Giuffrè,

1990, 1118.
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5. Tax treatment of contributions in favour of non-profit organisations

The favor legis existing in respect of non-profit entities is confirmed by the presence in the 

Italian system of tax incentives for third parties (individuals or enterprises) that contribute to the 

financing of the entities by way of donations. The deduction and relief of private contributions 

and donations obtained by non-profit entities has been contemplated in respect of income taxes.

For purposes of income tax on individuals an individual may, pursuant to Article 15, Paragraph 

1, letter (h), deduct from the gross tax due an amount equal to 19 per cent of: "donations in 

money made to public entities or institutions, organised committees specifically established by 

Ministerial Decree of the Ministry of Culture, foundations, legally recognised associations that 

perform or promote without profit activities relating to education, research, documentation, and 

for the protection of the Italian artistic and cultural heritage or for the promotion of cultural 

initiatives".

Furthermore, letter (i) provides that "money donations for an amount not exceeding 2% of the 

total declared income, made to public entities or institutions, foundations, legally recognised 

associations that perform exclusively without profit activities in entertainment, relating to the 

building of new structures, to the improvement and renovation of those already existing, and 

production in various entertainment sectors" are deductible from the gross tax due. Such relief 

also concerns, pursuant to letter (i-bis) introduced by the Legislative Decree No. 460 of 1997 

"donations in money for an amount not exceeding ITL 4 million made to ONLUS".

Article 100 IITA also provides for deduction for donations in money made to certain entities. 

Specifically, pursuant to Paragraph 1, letter (c-quater), the following are deductible from the 

business income: "money donations made to public entities or institutions, foundations, legally 

recognised associations that perform or promote without profit activities relating to education, 

research, cultural and artistic documentation, for the protection of the Italian artistic and cultural 

heritage or for the promotion of cultural initiatives".

In addition, pursuant to Paragraph (c-quinquies), the following are deductible: "money donations 

for an amount not exceeding 2% of the total declared business income, made to public entities or 

institutions, foundations, legally recognised associations that perform exclusively without profit 

activities in entertainment, relating to the building of new structures, to the improvement and 

renovation of those already existing, and to production in various entertainment sectors". 

Pursuant to Paragraph (c-sexies) the following are also deductible: "money donations for an 

amount not exceeding ITL 4 million or 2 per cent of the declared business income made to 

ONLUS".
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In addition to personal income tax and corporate income tax, certain specific advantages are 

provided for in connection with taxation of donations and inheritance. In particular, Article 3 of 

the Legislative Decree of 31 October 1990, No. 346 provides that gratuitous transfers or mortis 

causa transfers in favour of public entities, foundations and legally recognised associations 

whose exclusive purpose is social assistance, study, scientific research, training, education, or 

other purposes of public utility, as well as those in favour of ONLUS, are not subject to taxation.

With regard to the fiscal effects on non-profit organisations receiving donations, the legislator 

has provided in the Article 108 IITA that the following donations do not contribute to the 

formation of the taxable income:

(i) funds received by such entities from occasional public fundraising, also through 

small value goods and services, during celebrations, festivities or awareness 

campaigns;

(ii) contributions paid to entities by public administrations for the conduct of activities 

with social objectives that are performed pursuant to the institutional purposes of the 

same entities.

6. Loss of qualification as a non-profit entity

In particular, on the basis of provision in the Article 149 IITA, a non-profit entity may lose of its 

qualification as a non-profit entity for taxation purposes, and therefore of the "benefit" generated 

from this special tax regulation as a result of its de facto activity.

The provision is clearly designed to prevent tax evasion with a view to including criteria for 

"formal" qualification of the entity. In particular, the entity may, despite provisions contained in 

its bylaws, lose its qualification as a non-profit entity if the effective activity of the entity 

consists primarily of business activity. 

For the purposes above, the following guidelines will also be taken into consideration:

(i) predominance of fixed assets relating to business activities, after amortization, with 

respect to other activities;

(ii) predominance of revenue generated from business activities with respect to the 

nominal value of the sales and services related to the institutional activities;

(iii) predominance of income generated from business activity with respect to 

institutional activities, i.e., contributions, donations, subsidies, membership fees;
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(iv) predominance of activities relating to business activities with respect to the 

remaining expenditures
272

.

The four guidelines indicated above are intended as merely an evaluation criterion, which, if 

verified in a general assessment, may contribute to loss of qualification as a non-profit entity;

however, their individual occurrence does not automatically result in the loss of the qualification.

(VII) Function of a notary

What is the function of a "notary" in your jurisdiction (in particular with respect to 

certain transactions)? How are the notarial fees determined, do the costs depend on the 

volume of the transaction or are there any caps? What education level is required to 

become a notary? (e.g., law education with a state exam, separate education, additional 

training after the state exam)? What are the liabilities of the notary? What is the difference 

between a notarisation and a state registration?

(a) Dutch law

1. Introduction

Notaries occupy a special place in the world of legal professionals in the Netherlands, alongside 

attorneys-at-law (advocaten), bailiffs (deurwaarders), and tax advisors (belastingconsulenten). 

This is apparent first and foremost from how a notary is appointed and performs his duties. 

Similar to an attorney, a notary is a legal professional whose clients pay for his advice and 

services, and like a judge but unlike an attorney, a notary is appointed for life by the government 

(in other words until the age of retirement at 65). The permanence of the appointment is designed 

to safeguard the independence a notary needs to perform his duties. 

2. Role and position of a civil law notary

The role and position of notaries in civil law countries should not be confused with those of a 

‘notary public’ in common law countries. The chief function of a notary public is to witness and 

certify the validity of documents and take affidavits and depositions. Notaries in civil law 

countries are sometimes referred to as ‘Latin notaries’ to distinguish them from their common 

law counterparts. 

272
The loss of qualification of an entity does not affect all non-profit entities, since it is expressly provided 

(Article 111-bis, Paragraph 4, IITA) that such provisions do not apply to ecclesiastic entities with legal 

personality.
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An important aspect of the position of a civil law notary is his independence and, more 

importantly, his impartiality. Unlike an attorney-at-law, or other legal advisor, a civil law notary 

does not act for just one party. Instead, in the Dutch legal system, he is required to assess and 

balance the interests of all the parties to a legal transaction. A notary is, as it were, "above the 

parties". For example, in property transactions a notary acts for both the seller and the buyer. He 

has a duty of secrecy to clients, and has the right to withhold information in court, in much the 

same manner as an attorney-at-law or a medical doctor. In cases where a notary nonetheless acts 

as legal advisor to a particular party to a transaction, he should make this sufficiently clear to all 

concerned. Here too, however, the notary must not neglect the interests of third parties. 

All civil law notaries are law graduates. Not only are they experts in family law, inheritance law, 

corporate law and property law, they must also stay abreast of certain aspects of tax legislation 

and case law relating to these fields. If necessary, a Dutch notary may coordinate the activities of 

other legal professionals, but may not represent clients in court. 

Apart from providing legal advice, a civil law notary also records agreements, either because the 

law requires it or at the parties’ request. The formal document drawn up by a civil law notary and 

signed in his presence, which is known as a notarial deed, constitutes definite proof that the date 

and the parties’ signatures are correct. A notary is required to retain the original deed and issue 

the parties with certified copies. A specially endorsed copy, known as the "execution copy", 

provides conclusive evidence of title in the same way as a court judgment. It follows that the 

holder of a notarial deed need not conduct legal proceedings to prove the authenticity of a deed. 

The new Dutch Notaries Act (Wet op het Notarisambt), which came into force on 1 October 

1999, reinforces the official position of Dutch notaries, but also permits a free market for the 

services they provide. The consolidation of the notary’s official position is, for example, 

reflected in how the requirements of impartiality and independence have been enshrined in law, 

in the many regulations a notary and junior notary (kandidaat-notaris) are required to observe, 

and in the fact that a notary is not permitted to act as an attorney-at-law. The introduction of 

market forces is reflected in the greater scope for competition, and for junior notaries to become 

a notary. However, the introduction of the new Notaries Act left the original system basically 

unchanged.

3. Notarial fees

The Notaries Act allows notaries more freedom in the fees they are permitted to charge. The 

greater freedom in the fees a notary is permitted to charge implies that the Royal Netherlands 

Notarial Association (Koninklijke Notariële Beroepsorganisatie) no longer issues rules for fees 

or publishes recommended rates. Since 1 July 2003 notaries, in principle, have been free to set 
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their own fees. Maximum fees fixed by the authorities now apply only to family law services, 

and only in certain circumstances. 

4. The legal services a notary provides

The law requires a notarial deed for a number of agreements and legal transactions. The most 

important are:

(i) conveying real property in the Netherlands;

(ii) creating and cancelling mortgages;

(iii) incorporating public and private limited liability companies and altering their 

articles of association;

(iv) establishing foundations and associations (including cooperatives) and altering 

their constitution;

(v) drawing up, altering, and executing wills;

(vi) drawing up and altering marriage contracts (i.e., usually ante-nuptial settlements) 

and registered domestic partnership agreements;

(vii) transferring registered shares;

(viii) legalising signatures; and

(ix) providing for gifts and donations in a notarial deed.

For practical reasons, a notary often also performs other types of legal transactions and drafts 

other types of agreements, e.g., partnership agreements (commercial, civil, and limited 

partnerships), agreements between cohabitees, and provisions to protect private limited 

liability companies from third parties.

5. Liability of a notary

As the profession of a notary has a public and commercial component, so does the liability of 

the notary. The notary works with clients on a contract basis, and can therefore be held liable 

for his acts as a professional service provider in a civil process. On the other hand, the notary 

acts as a public service provider. On that ground, a notary can also be charged and sanctioned 

with disciplinary rulings, such as warnings, reprimands, suspensions, and even dismissal from 

his function. The disciplinary rulings usually concern violation of the following duties:

(i) the duty to inform all parties equally (informatieplicht), 

(ii) the duty to keep all information confidential (geheimhoudingsplicht), 

(iii) the duty to provide his services (ministerieplicht), 
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(iv) the duty to refuse to provide his services when circumstances dictate 

(weigeringsplicht)

(v) the duty to manage, control, and administer the money he holds in escrow

(vi) the duty to be impartial (onpartijdigheid)

(vii) the duty to work independently (onafhankelijk).

6. Difference between notarisation and state registration

A notarial deed when executed constitutes evidence of the date it was executed and that the 

parties signing who are mentioned therein are the actual parties. The deed is also an authentic 

deed. A private instrument may be registered with the tax authorities which registration only 

evidences the date it was registered.

(b) French law

1. General role of a notary

French notaries (Notaires) are public officials responsible for receiving all the deeds (actes) and 

contracts to which parties wish to confer the seal of authenticity, to assure their date and their 

validity, and to deliver authentic copies of them
273

. As part of their activities defined by their 

status, notaries can also give legal advice and draft private deeds (actes sous seing privé)
274

. 

They are subject to professional secrecy and no person can release them from it. Furthermore, 

they have an obligation to advise and inform parties of the extent of the responsibilities they are 

undertaking. 

Notaries have a general jurisdiction to confer authenticity to instruments/deeds, although this 

competence can be shared with certain other public officials and judicial officers such as court 

bailiffs (huissiers de justice) and judicial auctioneers (commissaires priseurs judiciaires) for 

judicial sales of movable properties. 

Thus, public authority is delegated to notaries who play a fundamental role in guaranteeing the 

authenticity of documents which may be used as evidence
275

. Instruments authenticated by 

notaries have probative force. Therefore, authentic instruments constitute good evidence until the 

authenticity is challenged through an allegation of forgery
276

. Furthermore, authentic instruments 

273
Ordinance No. 45-2590 of 2 November 1945 on the status of notaries, Article 1.

274
Law No. 71-1130 of 31 December 1971 modifying certain judicial and legal professions, Article 56.

275
J. De Poulpiquet, Responsabilité des notaires, Dalloz Référence, 2009-2010.

276
Cour de Cassation, 1st Civil division, 26 May 1964, D. 1964, 627.
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are binding and enforceable in law, which means that a creditor may demand to be paid without 

requiring an enforceable judgment
277

. 

2. Function of a notary

The notary has an important role at every stage of the real estate purchase process. More 

specifically, his intervention is compulsory for the later stages as he has a monopoly over the 

preparation, signing, and execution of the final deed (acte authentique). The notary has the 

monopoly on preparing the final deed and on carrying out all relevant searches on the property. 

He has to check that each party has full capacity and the right to sell/purchase the property. After 

completion of the sale, the notary is responsible for registering the title deed with the Land 

Registry, and keeping the original deed indefinitely.

With regard to real estate matters, notaries also undertake certain tasks for which their 

intervention is not necessary but optional (e.g., at the discretion of the court). For instance, when 

a court orders an auction (adjudication judiciaire) for the sale of an immovable property
278

, it 

may appoint a notary to carry out and prepare the minutes of the sale. The minutes are 

considered a true judicial document since the notary acts as a delegate of the court. Furthermore, 

notaries can play a role in setting the rental price by conducting negotiations between the lessor 

and lessee. 

The intervention of a notary is also necessary for certain family matters such as inheritances 

containing real properties, proof of a person’s status as heir, wills and gifts between spouses 

(donations entre époux). With regard to divorces (in the case of a judicial division of marital 

property) and inheritances, the judge may appoint a notary to carry out the partition of 

property
279

(opérations de partage) and draft the deed of partition (acte de partage due to the 

division of marital property) when justified by the complexity of the partition. Furthermore, 

notaries can form companies, organise the sale of businesses, and prepare commercial and rural 

leases. They may be asked to control the legality of a merger
280

.

3. Qualification and organisation of the profession

Notaries are appointed by decree by the Minister of Justice. To be appointed as a notary, the 

277
Mémento Francis Lefebvre, Professions Libérales, 2011-2012, page 1280.

278
E.g., after a seizure of immovable property, and sale of a building whose owner is unknown or who died 

without any heir. 

279
Article 1364 of the Civil procedure Code.

280
Article L. 236-30 of the FCommC. See also: G. Baffoy, La mission impartie au notaire dans le contrôle de la 

légalité des fusions transfrontalières, La Revue Fiscale Notariale No. 9, September 2008, No. 14.
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following requirements must be met
281

:

(i) the candidate must be of French nationality;

(ii) he must not have committed acts incompatible with honour, probity, and morality;

(iii) he must not have filed personal bankruptcy;

(iv) he must not be prohibited from directing, managing, administering or directly or 

indirectly controlling any company or legal entity
282

;

(v) he must have a law degree (four years);

(vi) he must have a notary degree and a training certificate certifying the completion of a 

two-year internship
283

, or a postgraduate diploma in notarial practice (diplôme 

supérieur du notariat); and 

(vii) he must have received training on how to manage a notarial office and professional 

responsibility.

The profession is regulated at several levels. First, each department has a chamber of notaries 

(notarial associations)
284

. The chambers supervise notaries notably by drafting rules concerning 

customary professional practices, reporting disciplinary offences they are aware of, reconciling 

any disputes between notaries, and reviewing the accounts of notarial offices
285

. 

Then, in each court of appeal, a Regional Council represents the notaries who fall under the 

authority of the court and adjudicates disputes between chambers and notaries
286

. Regional 

Councils can also impose disciplinary sanctions on notaries
287

.

Finally, the Superior Council of French Notaries represents the profession before public 

authorities and adjudicates disputes between chambers or between notaries from different 

Regional Councils
288

. The Superior Council of French Notaries established the professional and 

ethical rules that notaries must respect, and a national regulation on customary professional 

practices
289

.

281
Decree No. 73-609 of 5 July 1973 on training and conditions of access to the profession of notary, modified 

by Decree 2008-544 of 9 June 2008.

282
Article L. 653-8 of the FCommC. 

283
Decree No. 73-609 of 5 July 1973, Article 35. 

284
Ordinance No. 45-2590 of 2 November 1945 on the status of notaries, Article 2.

285
Ordinance No. 45-2590, Article 4.

286
Ordinance No. 45-2590, Article 5.

287
Ordinance No. 45-2590, Article 5-1.

288
Ordinance No. 45-2590, Article 6.

289
Ministerial Decree of 24 December 2009 approving the Superior Council of Notaries’ national regulation.
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4. Notarial fees

Two types of fees exist: emolument and honoraires
290

. Emoluments are fixed fees paid for the 

deeds established by the notary while exercising his functions of authenticator, and for the 

formalities he performed regarding these deeds. The Decree of 8 March 1978 (modified by the 

Decree of 11 March 1986) regulates and defines the actual applicable fee (tarif). On the other 

hand, honoraries are unfixed fees for all other services performed by notaries
291

, and so the 

notary need only agree the fee with the client
292

.

5. Liability of a notary

Notaries may be held liable on several grounds: disciplinary liability, civil liability
293

(i.e., tort 

liability) and criminal liability. Professional civil liability implies the evidence of a wrongful act 

(faute) that caused damage to a client or a third party
294

. As regard to disciplinary liability, the 

notarial profession has always been strictly controlled to prevent notaries from infringing ethical 

rules imposed by their official status. The supervision is undertaken by the chambers, the 

regional councils and the Superior Council. 

Notaries are subject to annual inspections conducted by their peers who inspect the accounts, and 

the organisation and functioning of the notarial office
295

. In addition, occasional inspections may 

be ordered by the president of the chamber, the regional council or the Superior Council, by the 

public prosecutor (procureur de la république), or the Minister of Justice
296

. These unscheduled 

inspections may be ordered when a specific issue arises in the office (e.g., unusual practice, 

claims filed against the notary, rumours) or to check the general activity of the office. Notaries 

must comply with the inspector’s requests and disclose any document the inspector deems useful 

in performing his duties. An inspector can also access the notary’s bank account and question 

notarial office staff.

Disciplinary procedures may be triggered by any infringement of the law, regulations or 

professional rules. Notaries must comply with all the rules that regulate their professional 

activities and with many accounting requirements
297

. Furthermore, notaries must comply with 

290
Decree No. 78-262 of 8 March 1978 fixing the fees of notaries.

291
Decree of 11 March 1986 extended the notion of "honoraires" to all fees paid to notaries for the following 

matters: association, leases, companies, sale of tangible and intangible business assets (fonds de commerce).

292
G. Saint-Geniest, Émoluments et honoraires des notaires, LexisNexis Litec, 1983.

293
Under Article 1382 of the FCC.

294
Mémento Francis Lefebvre, Professions Libérales, 2011-2012, page 1282.

295
Decree No. 74-737 of 12 August 1974 on inspections of notarial offices, Article 3.

296
Decree No. 74-737 of 12 August 1974 on inspections of notarial offices, Article 24.

297
Decree No. 45-0117 of 19 December 1945 regulating the application of the notarial status.
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the following prohibitions: prohibition to carry out (either directly or indirectly) any commercial 

operation, stock transaction, or speculative operation
298

. Notaries also have a duty of loyalty and 

impartiality which implies that they must not (directly or indirectly) benefit from, or have a 

personal interest in the legal instrument they are authenticating
299

. 

6. Notarisation vs. state registration

Notarisation and state registration under French law have very limited scopes. As discussed 

earlier, the process of notarisation affects mainly matters where the notary has a monopoly, 

i.e., real estate. Furthermore, as regard to real estate publicity, it is the role of the notary to 

publish the notarised document. 

State registration mainly regards the Companies Register (Registre du commerce et des sociétés) 

which comprises commercial information and documents that need to be made public. Thus, 

state registration is rather a tax formality. While notarisation affects the parties who are bound by 

the notarised document, the purpose of state registration is to publicize commercial documents.

(c) German law

1. Introduction

As clearly stated in a recent publication titled "The Civil law Notary – Neutral lawyer for the 

Situation", the German notary is a good example of a modern version of the civil law "notariat" 

who serves as an integral and vital component of the German justice system
300

. Despite regional 

variations having historical roots, the role, function, and performance of German notaries in the 

legal system is the same all over Germany, and their status is both as an official and a liberal 

professional
301

.

As in other civil law cultures, the role of a German notary is conceptually associated with 

"authentic" documents, transactions, and legal acts
302

. The concept of authenticity means that 

transactions or acts of major importance are subjected to a prescribed degree of formality, legal 

input, and official regularity to ensure that the document, act, or transaction is an informed, free 

and uninfluenced legal act of the parties involved so as to enhance credibility, and ease 

298
Decree No. 45-0117 of 19 December 1945 regulating the application of the notarial status, Article 13.

299
J. De Poulpiquet, Responsabilité des notaires, Dalloz Référence, 2009-2010, pages 169-171.

300
Murray/Stürner, The Civil law Notary – Neutral lawyer for the Situation, Verlag C.H. Beck München 2010, 

page 25.

301
Murray/Stürner, ibid.

302
Murray/Stürner, ibid, page 26.
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provability or direct execution without the need of additional jurisdictional proceedings
303

.

2. Qualification

The state authorities appoint notaries pursuant to the regulation set forth in the German Federal 

Notary Act (Bundesnotarordnung) ("GFNA") and the relevant federal law. A person has to 

apply to the respective state authority of the federal state to become a notary. 

The qualification for a notary is composed of two parts:

General qualification

To become a notary in Germany, a person needs to possess the qualification for a judge 

(Befähigung zum Richteramt), Article 5 Paragraph 1 GFNA. Therefore, a person has to study law 

and pass two state examinations. 

Specific qualification

Furthermore, an applicant must additionally demonstrate that he is adequately qualified to be a 

notary, Article 6 GFNA. The applicant has to verify that:

(i) he has practiced law for five years, of which he has worked at least three in the area 

of notarial competence without interruption; 

(ii) he has passed a third specific examination for notaries (Notarfachprüfung);

(iii) he has attended specific notarial courses offered by, e.g., the chamber of notaries 

(Notarkammer) after having passed the third specific examination for notaries; and

(iv) he has to prove that he possesses adequate notarial experience according to Article 6 

Paragraph 2 Sentence 2 and 3 GFNA in connection with training regulations for the 

chamber of notaries.

3. Role and function of a notary

General Role in the legal system

The GC implements and secures the notaryship and its function, Article 74 Paragraph 1 No. 1, 

Article 138 GC. The notaryship is an integral part of the German legal system. The notary:

303
Murray/Stürner, ibid.
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(i) is a part of the administration of justice (Rechtspflege);

(ii) holds a public office;

(iii) is an officeholder in one of the federal states in Germany; and

(iv) is independent from state authorities.

Function and duties of a notary

As an officeholder, a notary must fulfil certain official obligations
304

. Formerly, the notary was 

also primarily engaged to prepare agreements and contracts in the commercial world. However, 

nowadays specialised law firms fulfil this function when only businessmen are parties to a 

transaction. Therefore, a notary is usually only involved in a transaction when a contract is 

already in its agreed form. The notary’s assistance is only required to certify the documents 

because it is required by law (e.g., as a formality for the effective conclusion of a share purchase 

agreement on shares in a limited liability company, or a purchase agreement over real-estate) or 

because notarisation is a formality agreed among the parties. 

Predominantly, a notary is approached especially for matters relating to family law 

(Familienrecht) and inheritance law (Erbrecht). In these cases, when dealing with consumers the 

notary may still need to prepare the relevant legal documents being concluded by the parties. The 

notary has to inform and explain the legal consequences to the parties. The notary is obligated to 

give advice, to submit applications or complaints to state authorities on behalf of the parties, or 

obtain official permissions
305

. The notary acts as a neutral intermediary for the parties involved 

in the legal transaction, as opposed to a lawyer.

Under German law certain transactions require notarisation as a formality. This formal 

requirement prevents parties from concluding certain agreements prematurely, e.g., with regard 

to the transfer of real property. The doctrine of freedom of contract allows parties to select 

notarisation as a formal requirement for any agreement the parties intend to conclude. A notary’s 

primary duty is the certification of legal transactions, e.g., the notarisation of share pledge 

agreements, sales and purchase agreements over real estate, and notarisation of a will. A notary 

can also certify that a certain person has signed a document in the notary’s presence. The 

notary’s duties include information obligations. The notary has to obtain information before 

certification, e.g., obtaining information from state authorities, state registers, and courts. 

Furthermore, in some cases the notary has to ensure that the transaction becomes effective, e.g., 

the notary is obligated to file for registration
306

. It is the notary who is obligated for instance, not 

304
Bracker in: Schippel/Bracker, Bundesnotarordnung 9th edition 2009, Article 1 No. 8.

305
Bracker in: Schippel/Bracker, Bundesnotarordnung 9th edition 2009, Article 1 No. 5.

306
Ebbing in: Michalski, GmbHG, 2nd edition 2010, Article 16 No. 30 et seq.
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the managing directors, to submit a new shareholders’ list for registration, if the notary was 

involved in the alterations to the ownership structure, Article 40 Paragraph 2 Sentence 1 

GLLLC.

Pursuant to Article 130 Paragraph 1 Sentence 1 GSCA, a notary has to prepare the protocol for 

shareholders meetings of a listed company. A notary’s obligation is not limited to preparing the 

protocol, the notary may be obligated to give advice and/or to control the procedure of the 

shareholders meeting to prevent evident statutory violations
307

.

Under German law powers of attorney generally do not need to be notarially certified to be 

legally effective. This principle applies regardless of a possible requirement for a certain form of 

the transaction to be entered into by the proxy. Article 167 Paragraph 2 GCC explicitly states 

that granting a power of attorney does not need to be in the form which is required for the legal 

act or transaction to be conducted by the proxy. However, for certain cases exceptions are 

provided in statutory law
308

. More importantly, pursuant to case law of the German Federal 

Court of Justice, a power of attorney needs to be in the form of the legal act or transaction to be 

conducted, if granting the power of attorney would lead to a circumvention of the respective 

requirement of form. Most notably, such a case is assumed if irrevocably a power of attorney is 

granted to sell or purchase real property
309

.

4. Notarial fees

The notary receives a fee for any of its activities according to the German Cost Regulation Act 

(Kostenordnung) ("GCRA"). GCRA lists in detail the calculation for the fees for each of the 

specific activities a notary may perform. A notary is not allowed to agree separately the costs 

with a client, Article 140 Sentence 2 GCRA. Basis for the calculation of the fees is the value of 

the subject-matter of the relevant transaction, e.g., the value of the company which shares are 

being pledged, Article 141 GCRA in connection with Article 18 Paragraph 1 GCRA. Fees for 

certain activities are being capped if the transaction value exceeds EUR 60 million, e.g., for the 

notarial certification of share purchase agreements.

5. Liability of a notary

The notary holds a public office in Germany. If a notary culpably violates his official duties 

towards a third party the notary is personal liable pursuant to Article 19 GFNA. Being this the 

307
Hüffer in: Hüffer, Aktiengesetz Kommentar, 9th edition 2010, Article 130 No.12; Wicke in: Spindler/Spitz, 

Aktiengesetz, 2nd edition 2010, Article 130 No. 29.

308
Ellenberger in: Palandt, BGB Kommentar, 70th edition 2011, Article 167 No. 2.

309
BGH NJW 1952, 1210, 1211; BGH NJW 1979, 2306, 2307.
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case, the notary has to compensate the third party for the damage caused by the breach of official 

duty. In order to determine the damage courts have to consider the theoretical financial status of 

the third party if the notary had acted in line with his official duties
310

.

The notary is obligated to take out professional liability insurance, Article 19a Paragraph 1 

GFNA. Therefore, it is ensured that the notary is able to compensate a third party for any 

financial losses caused by the notary’s work.

The German State has the obligation to supervise (Dienstaufsicht) the notaries since the notaries 

hold a public office, Article 93 GFNA. The German State is liable pursuant to Article 839 GCC 

in connection with Article 34 GC if the German State violates its supervision
311

.

6. Notarisation vs. state registration

In general, the notarisation is a special formality (Formvorschrift). Under German law certain 

contracts are valid and enforceable only if the parties concluded the contract in accordance with 

the required formality. The parties may also opt for a certain formality and agree on a 

notarisation although this may not be legally required. The choice of formalities is an essential 

element of the doctrine of freedom of contract. The compliance with the voluntary formality 

generally ensures that a court will uphold the contract. The notarisation functions, therefore, as a 

conclusive proof in a legal proceeding that the contract has been concluded with the contents 

which has been notarised.

Whereas the notarisation affects the parties of the notarised agreement, the publication in an 

official register addresses an unspecified audience. State registration fulfils the function that the 

public may rely on the information that is registered provided that a person acts in good faith 

(guter Glaube). Any person can rely on the information published in the register during a 

business transaction. Similar to the notarisation the information in the official registers can be 

used in legal proceedings as evidence in court.

7. European Code of Ethics

The conference of the Notaryships of the European Union has determined a Code of Ethics for 

310
BGH DNotZ 2003, 845; 846; BGH NJW 2002, 1344; 1344; Schramm in: Schippel/Bracker, 

Bundesnotarordnung 9th edition 2009, Article 19 No. 75.

311
Cf. BGH NJW 1998, 1344; 142; Reinert in: Bamberger/Roth, Beck’scher Online Kommentar BGB. 21st 

edition 1 March 2011, Article 839 No. 33; Schramm in: Schippel/Bracker, Bundesnotarordnung 9th edition 

2009, Article 19 No. 149.
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its profession
312

. This code stipulates characteristics and basic principles any notary should 

respect, e.g., loyalty, integrity, impartiality, independency, reliance and the obligation to inform 

the client beforehand about the notarial fees.

(d) Italian law

1. Function of a notary

Under Italian Notary law No. 89 of 16 February 1913

313

, notaries are "public officers who may 

authenticate the legal trustworthiness of inter vivos and mortis causa acts, to retain the original 

deeds, and issue copies, certificates, and excerpts"

314

.

A notary is the only person in the Italian legal framework qualified as both a professional adviser 

and a public officer. Notaries organise their work in the same way that professional advisors do, 

but in carrying out their work, they also represent the Italian State in the same way a judge or 

any other public officer does. 

A notary also verifies that the acts and deeds executed before them comply with the applicable 

law

315

. Furthermore, if a deed is executed before a notary, the deed is considered "trustworthy" in 

a particular legal meaning set out by the law 

316

: unless an action against forgery is filed, the deed 

constitutes full proof: (i) of it being drawn up by a public notary; (ii) of the declarations of the 

parties; (iii) of the date of the deed; and (iv) of the other facts which the notary attests to have 

taken place in his presence or to have been performed by him. 

The law specifies the transactions that require a notary to be validly enacted, most notably:

(i) donations and wills; 

(ii) agreements on patrimonial aspects of weddings; 

(iii) establishment of foundations and associations

317

; 

(iv) establishment of companies

318

;

312 Bracker in: Schippel/Bracker, Bundesnotarordnung 9th edition 2009, Article 1 No. 1b; DNotZ 2003, 722, 

722 et seq.

313
Law No. 89 of 16 February 1913 Ordinamento del notariato e degli archivi notarili, published on the 

Official Gazette No. 55 of7 March 1913.

314
Article 1 of the Notary law.

315
Under Article 28 of the Notary law, a notary cannot authenticate documents or deeds that are prohibited by 

law, or contrary to public order or morality.

316
Article 2699 ICC.

317
Article 14  ICC.

318
Article 2328 ICC for joint stock companies and Article 2463 ICC for limited liability companies.
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(v) extraordinary corporate transactions such as mergers

319

and demergers

320

, 

reorganisations

321

, share capital increases

322

and reductions

323

, and other 

amendments to company bylaws

324

.

Most other transactions do not need to be executed before a notary, however some are 

nonetheless typically executed before a notary

325

for other reasons, including, most notably, to 

enable registration in public registries. For instance, even though purchases of real estate 

property do not require the notarial form per se, they are always executed before a notary to 

simplify registration of the purchase in the Land Registry. 

Although privileges reserved to notaries under Italian law are often criticised, small/medium 

sized transactions that normally imply lengthy negotiations and the need for advice from several 

financial advisors and lawyers (typically two for each party involved) are often completed 

directly by the parties with only the assistance of their respective accountants, and a notary 

appointed jointly by parties to provide balanced legal advice. 

2. Notarial fees

Notary fees are usually calculated

326

in proportion to the value of the deed or transaction in 

accordance with the Order of Notaries’ (the so-called "Tariffario") price list

327

.

A strong debate is currently underway on whether to abolish the Tariffario to create greater 

competition in the sector. A temporary decree on competition was recently enacted

328

eliminating 

319 Article 2501 ICC.

320 Article 2506 ICC.

321 Article 2498 et seq. ICC.

322
Article 2438 and Article 2436 ICC for joint stock companies Article 2481 and Article 2480 ICC for limited 

liability companies.

323
Article 2445 et seq. and Article 2436 ICC for joint stock companies and Article 2482 and Article 2480 ICC 

for limited liability companies.

324 Article 2436 ICC for joint stock companies and Article 2480 ICC for limited liability companies.

325
Either with a notary deed or with a private agreement whose signatures are authenticated by the notary.

326
Petrelli, La tariffa notarile e la funzione pubblica del notaio, in Vita Not. No 1, 2006, pages 449-456; and 

Petrelli, Brevi note sull’inderogabilità della tariffa notarile dopo il D.L. 223/2006 in Riv. Not No 6, 2006.

327
Article 74 of the Notary law.

328
Law Decree No.1 of 24 January 2012 Disposizioni urgenti per la concorrenza, lo sviluppo delle infrastrutture 

e la competitività,  Published published on the Official Gazette  n. 19 of 24 January 2012. which has to be 

converted into Law within 60 days by the Parliament otherwise it will be deemed ineffective ex tunc (i.e., 

from 24 January 2012). It must be noted that many Law Decrees are usually converted into Law with 

variations that would preserve their temporary effects.
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the minimum and maximum fees professionals, including notaries, may charge. 

3. Requirements to become a notary

Under Article 5 of the Notary law, a notary must: 

(i) be an Italian citizen, or be a citizen of a Member State of the European Union; 

(ii) be at least 21 years old; 

(iii) not have been convicted and sentenced to more than six months in prison, regardless 

of whether the actual time served was less;

(iv) have a law degree; 

(v) have completed the 18 month training period; and

(vi) have passed the notary competitive admission examination.

Statistics indicate that it takes an average of ten years from graduation to become a notary, and 

that, on average, 1 in every 25 candidates of the four to five thousand who take the examination 

succeed. The number of notary positions available after each examination ranges from 130 to 

300. The public examination is announced every 18-24 months, and the results are published 14 

to 20 months later. 

In general, the examination is competitive and parties awarded the notary seal are very highly 

qualified in civil, corporate, and tax law. 

4. Liability of a notary

A public notary can be held liable for

329

:

(i) breach of the professional agreement with the client (contractual liability);

(ii) damage caused in performing his work, such as moral damage (tort liability);

(iii) breach of public rules and provisions, or non-payment of taxes (administrative and 

fiscal liability); and

(iv) criminal offenses committed in connection with his work, such as forging a public 

deed (criminal liability)

330

.

329
Fusaro, Le -tre o troppe?- responsabilità del notaio in Rivista del notariato, 2004, 1313-1328; and Parente 

Attività strafunzionale e responsabilità civile del notaio, in Rivista del Notariato 2004, I, page 131.
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A notary is also subject to the control of the national notary committee (Consiglio Nazionale dei 

Notai) and can thus also be held disciplinary liable

331

. 

5. Notarisation vs. state registration

State and public registrations should be viewed, in most cases, as having a complementary rather 

than unrelated function with respect to notarisation. Notarisation is essentially a formal 

characteristic of a deed granting it the described legal "trustworthiness", while the registration in 

a public registry would respond to different legal functions. Most notarial deeds must indeed be 

filed in public registries.

A number of public registries were established for reasons of publicity (and sometimes also 

validity) of certain transactions, such as the Company’s Registry for transactions concerning 

companies and businesses, and the Land and Real Estate Registry for transactions concerning 

transfers and encumbrances on real estate properties. Other registries were established for tax 

purposes (such as the Office of Registry for the collection of indirect taxes on private and public 

deeds, and the Cadastre for the assessment of tax value of real estate properties).

As a public officer, a notary also holds the public registry for the notarial deeds executed before 

him (the so-called "Repertorio") and is obliged to release certificates and copies of deeds on 

request by the parties which executed the deeds or by a third party (for public deeds).

(intentionally left blank, signature page follows)

330
Being the Notary a public officer, he/she is subject to the criminal provisions applicable to any public officer 

such as forgery (Article 479 of the Italian Criminal Code); nonfeasance-omessa denuncia di reato Article 

361 of the Italian Criminal Code) and omission of official documents (Article 328 of the Italian Criminal 

Code), see also La Porta, La responsabilità professionale del notaio- Profili di responsabilià civile e penale 

del pubblico ufficiale, Giappichelli, 2003. 

331
Tenore and Celeste, La responsabilità disciplinare del notaio ed il relativo procedimento, Giuffrè, 2008. 
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